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The Federal Communications Commission’s rules governing media ownership,
traditionally implemented under a trustee model, have changed radically as the result of
deregulatory moves in the 1980°s and a change to a regulatory implementation based on
economic competition in the mid 1990’s. Under the statutory obligation of § 202 to review
ownership rules, the FCC has acted outside of the guidelines of the rulemaking procedures of the
Administrative Procedure Act, and the Third Circuit Court of Appeals has remanded a pair of
FCC decisions to the agency for lack of supporting evidence. A significant part of the evidence
issue lies in the reality that at the heart of the regulation of media ownership is an empirically
unexplored relationship between the diversity of content and ownership. The belief that each
owner represents one viewpoint has been used by the FCC as a proxy measurement when
assessing the changes on the quantity and quality of the informational content being provided to
local audiences by broadcasters.

This dissertation explores the history of the ownership-diversity relationship, beginning
with the FCC’s 1975 ban on Newspaper-Broadcast Cross-Ownership, and tracks the
development of media ownership policy through the changes to the broadcast industry which
began after the passage of the 1996 Telecommunications Act. 1039 individual decisions on
media ownership were analyzed for evidence that the agency had assessed the effects of
ownership on viewpoint diversity. This analysis demonstrates that there is a minimal amount
evidence of which exists to support the central theory at the heart of the FCC’s media ownership
policy. After discussing the evidence the FCC continues to collect as part of the ongoing 2010
Quadraennial review, the author concludes that the lack of supporting evidence is not a new
problem, nor has the agency taken the necessary steps to evaluate the effects of policy

implementation.



i

Acknowledgements

The completion of this dissertation would not have been possible without the support of
many people. First off, each of the members of my committee played a key role in helping to see
this project through to a successful conclusion. Bert Kritzer provided an important component
when he introduced me to the roles that evidence plays in administrative and judicial
proceedings. Likewise, John Witte helped me build a solid understanding of the policy making
process, critical to pulling the pieces together. Greg Downey stepped in to the committee at a
critical point which made the end run of this project substantially more tolerable. I will carry the
historical lessons James Baughman taught me about how media systems are formed and operate
for the rest of my days. And my advisor, Robert Drechsel deserves special credit, if only for
putting up with me. This project underwent several periods of change, and Bob was there to
guide me, support me and keep me on track at each of the major crossroads. Others played an
important role, notably David Pritchard, who was an effective task- master that provided quality
motivational speeches while serving as an excellent sounding board throughout the development
of this project.

Closer to home, my mother and father deserve credit for being there when I needed them,
including those long days spent in the law library next to the squeeky HVAC fan. Similarly, the
unending love of my children, Shannon, Quinn and Sullivan, kept me moving forward in hopes
that the reforms I suggest will help to preserve a functional media system for them. Yet, most of
all, the love of my wonderful and understanding wife, Kelly Barton Terry, has seen me through. I
could not have done this work without you.

Chris Terry...April 2012



Table of Contents

Table of Contents
Introduction.

Radio: The Poster Child for Media Ownership Policy Since 1996
Three Regulatory Goals: Competition-Localism-Diversity
Localism

Diversity

FCC, Rulemaking and Evidence

Entrenchment

This Dissertation

Chapter 1: A Paradox in Regulatory Implementation.

Content Regulation

Fairness

Indecency and Children’s Television
Structural Regulations

Content vs Structural Regulation

Chapter 2: Evidence, Agencies and Expertise.

Expert Testimony in the Courtroom
Sound Science
Evidence and the FCC

Chapter 3: The 1996 Telecommunications Act, § 202(h) and
Media Ownership Rulemaking: 1996-2010.

The FCC’s 1998 Biennial Review
The FCC’s 2000 Biennial Review
The FCC’s 2002 Biennial Review
The FCC’s 2006 Quadrennial Review

Chapter 4: Empirical Evidence of Viewpoint Diversity in the
FCC Reviews of Media Ownership Regulation.

Chapter 5: Chapter 5: A Case Study in Evidence Gathering-
Radio News Production, FCC Media Ownership Study 5
and a Three Market Data Solution.

The Studies
Methodology

il

10
13
15
18

25

27
32
41
47
56

66
75
79
89
93
100
102

105
126

157

211
221

il

207



Market #37 Milwaukee, Wisconsin
Market #98 Madison, Wisconsin
Market #245 Eau Claire, Wisconsin
Research Questions

Results

Discussion

Chapter 6: Conclusions.

Bibliography.

223
225
226
227
227
230

237

262

v



Introduction

THE USE OF SOCIAL SCIENCE EVIDENCE BY THE
FEDERAL COMMUNICATIONS COMMISSION IN THE
CONSTRUCTION AND ENFORCEMENT OF
MEDIA OWNERSHIP POLICY



Introduction

In November of 2009, the Federal Communications Commission held a series of
workshops as a preface to the Commission’s statutorily mandated quadrennial review of its
media ownership rules.' The purpose of these workshops was to allow members of the FCC’s
Media Bureau staff to hear testimony from and ask questions of a variety of interested parties to
the forthcoming proceeding.” Underlying the Media Bureau staff’s questions was the issue of
what evidence the agency would need to collect and examine during the statutorily mandated
rule review process set to begin in early 2010.?

The issue of empirical evidence (or rather the lack of it) in the FCC’s rulemaking process
dealing with the limits on ownership of media outlets is a multi-pronged problem for the agency.
Even setting aside the traditional administrative agency requirements for evidence to support
rational decisions made when implementing policy, embedded within the 1996
Telecommunications Act was §202(h) a provision which requires the agency to remove or
modify rules that are no longer necessary to promote competition or in the public interest.* Faced
with this mandate, and the requirement to review the existing rules every four years,” the

Commission has found itself in a serious quandary over how to handle media ownership as the

' Media Bureau Announces Agenda and Participants for Initial Media Ownership Workshops and Seeks Comment
on Structuring of the 2010 Media Ownership Review Proceeding, MB Docket No. 09-182. See Public Notice DA-
09d2209A 1, http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-09-2209A 1.pdf, last accessed July 1, 2011.

? In the Matter of 2010 Quadrennial Regulatory Review — Review of the Commission’s Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, 2010 Notice of Inquiry,
http://hraunfoss.fce.gov/edocs public/attachmatch/FCC-10-92A1.pdf, last accessed July 1, 2011. {Hereafter: 2010
Notice Of Inquiry}

*§202(h) of the 1996 Telecommunications Act. Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat.
56 (1996) {Hereafter §202(h)}

> § 202 (h) originally required a review of media ownership rules every two years, the first of which was
commenced in 1998. Congress extended this process to four years in legislation passed which expanded the national
television ownership limit to 39% of the national television audience in January 2004. Under the new four year
guideline, the FCC conducted a quadrennial review in 2006 and launched a second in 2010. 1d.




agency’s policy decisions have suffered significant setbacks when its rulemaking processes have
come under judicial review.

In 2011, the agency faces a continuing requirement to review its media ownership rules,
and remands issued by the Third Circuit Court of Appeals in reviews of two different media
ownership proceedings. Evidence will continue to play a central role in agency decision-making
on media ownership, and to illuminate the challenges the Commission faces now and in the
future, this dissertation will examine the history, implementation, rationale and supporting

evidence of the FCC’s media ownership policy decisions between 1996 and 2010.

Radio: The Poster Child for Media Ownership Policy Since 1996

Media-ownership policy in the United States has been described as a debate “mired in a
conceptual bog.”® On one side, the control of media outlets by “corporate media” is portrayed as
a threat to democracy, while on the other the media corporations cite the benefits of economy of
scale and argue that such benefits allow companies to better serve audiences. While the issue is
not quite as black and white as either side would have you believe, the debate over media
ownership is a debate about the level of citizen access to information.

Critics of the modern media environment, like Robert McChesney, suggest that the result
of favoring a commercial media system design has left the state of modern journalism, especially
broadcast journalism, in deplorable condition.” He argues that audiences are fed a steady diet of
content that is lacking in information about policy and other hard news.® McChesney proposes
that the commercial media worked long and hard to perpetuate a cyclical myth that it alone is

positioned to provide the caliber of journalism a democracy requires for informed self

® David Pritchard, Christopher Terry & Paul R. Brewer, One Owner, One Voice? Testing a Central Premise of
Newspaper-Broadcast Cross-Ownership Policy, 13 Comm. L. & Pol’y 1 (2008).
" Robert McChesney, The Problem of the Media: U.S. Communication Politics in the 21st Century, (2004).
8
1d.




government so the best policy option is to unleash the market to provide content that people
want. One of the most significant problems with this policy choice, McChesney argues, is the
lack of resources dedicated to the creation of informational media content. He asserts the
”...existing commercial system has lost interest in journalism, or has lost much incentive to
produce it and what it does produce tends to have serious problems, owing to commercial
pressures.”

Media ownership has been, remains, and will continue to be an important democratic
issue. The relationship between control of media outlets and the sources of and the diversity of
information that citizens have access to is an important one to understand, even in the age of the
internet. Broadcasting still plays an important central role in the every day media use of
Americans. The use of broadcast media remains at high levels. In a Pew Study cited heavily by
the FCC in the early stages of the 2010 proceeding,'’ nearly 78% of Americans are getting news
on a daily basis from a local broadcast television station.'' Weekly radio audiences have
remained largely static, with approximately 236 million citizens, roughly 78% of all American
men, women and children using a broadcast radio station at least once in a week.'” Even in the
face of the digital communications revolution, a large quantity of the informational content on
the web is simply repackaged and redistributed from existing media, including “the dinosaurs” of
newspapers, radio and broadcast television."> Broadcast radio has played a central role in the

regulatory debate between media corporation economics and citizen access to information.

’Id. at 7.

122010 Notice of Inquiry supra note 3 at 3, Footnote 9, citing Pew Research Center For People and the Press, Key
News Audiences Now Blend Online and Traditional Sources: Audience Segments in a Changing News
Environment, (2008), available at http://people-press.org/report/444/news-media (“Pew People and the Press”), last
accessed July 1, 2011.

4.

21d.

13 Mark Leccese, Online Information Sources of Political Blogs, 86 Journalism and Mass Comm Q. 578 (2009).




Radio became the primary focus of this thesis in large part to the central role it has played
in the debate over the FCC’s media ownership policies. The broadcast radio industry in the
United States changed dramatically after the 1996 Telecommunications Act was implemented.
Prior to 1996, the ownership of radio stations was regulated according to a numerical formula
that counted the number of stations under common ownership, nationwide. Beginning in 1984,
the FCC began to expand the regulatory limits on broadcast station ownership by raising the
national limits on ownership. At the time of the rule change, a single company was able to own
seven AM, seven FM and seven television stations (known as the “Rule of Sevens”)."* The new
rules authorized the ownership of twelve stations in each service."> Another ownership limit
increase followed in 1992, allowing a single company to own up to eighteen stations in each
band, both AM and FM.'® Two years later, in 1994, the FCC revised the national ownership
ceiling again, and authorized the common ownership of up to 20 stations in each of the radio
bands."’

The passage of the 1996 Telecommunications Act lifted the national restrictions on radio
station ownership. The number of licensed radio stations in a designated market area (DMA)
now determined the local limits on ownership.'® In the largest markets, a company could own as

many as eight stations in a single market, with no more than five in either the AM or FM band."

'* Rules and Regulations Relating to Multiple Ownership, 18 F.C.C 288 (1953).
'S The rule of sevens stated that a broadcaster could own seven AM, seven FM and seven television stations, the
“rule of twelves” increased the number of stations to 12 in each category. Multiple Ownership, 100 F.C.C.2d 17, 56,
R.R.2d 859 (1984).
' Broadcast Multiple Ownership Rules, 47 C.F.R. § 73.555 (1992).
7 Radio Ownership Rules, 9 F.C.C.7183, 76 (1994).
1: Telecommunications Act of 1996, Sec 202, b. 1.
Id.



With the implementation of the new regulatory limits, a tidal wave of consolidation in the
ownership of commercial radio stations began.”® At one point, Clear Channel Communications
owned over 1300 commercial radio stations nationwide.”' As more radio stations became
commonly owned, many stations changed program formats to reduce the internal format overlap
between formerly competitive stations. The radio station format changes that followed the
passage of the 1996 Telecommunications Act were cited by the FCC as a positive benefit of
media ownership consolidation even as contemporary assessments of the ongoing format
changes were demonstrating a reduction in diversity of viewpoints.** The contradiction between
the economic benefits of ownership consolidation and a corresponding reduction in viewpoint

diversity are illustrative of the competing policy goals within the FCC’s media ownership policy.

Three Regulatory Goals: Competition-Localism-Diversity

Part of the FCC’s challenge in finding evidence to support agency rulemaking decisions
on media ownership stems from the Commission’s attempts to regulate media for three policy

objectives Competition, Localism and Diversity simultaneously. Favoring the first through the

2% Between March of 1996 and March of 2003, the number of owners of radio stations declined by 35%. “This
decline is primarily due to mergers between existing owners.” FCC Media Bureau, Review of the Radio Industry,
2003, www.fcc.gov/ownership/materials/already-released/review090003.pdf. last accessed Julyl, 2011.

*! Clear Channel owned 1346 stations after consolidating with AM/FM Inc., but the company was forced to make
some divestures of properties in markets where the company had exceeded the local limits on station ownership.
Currently the company owns just over 1200 stations nationwide and provides programming content to over 5000
stations through its programming syndicator, Premiere Radio Networks. www.clearchannel.com (Last accessed July
1,2011).

* As the FCC abandoned the enforcement of the Fairness Doctrine, the modern talk radio programming format
began to develop on AM radio. As FM radio became associated with a stronger signal with additional frequency
bandwidth, radio music formats gravitated to the FM band because of the increases in sound quality. Informational
stations, such as all-news stations began to assume dial positions on the AM band. The early success of the Rush
Limbaugh program increased the commitment of many AM stations to a “Talk” or “News-Talk” format. Other
conservative radio talk shows were launched in the wake of the Limbaugh program, and the conservative talk radio
format was born. See: Thomas Hazlett and David Sosa,Was the Fairness Doctrine a “Chilling Effect”? Evidence
from the Post Deregulation Radio Market,” J. Legal Stud. 68 (1997).




implementation of numerical structural limits on broadcast station ownership,” while paying lip
service to the second through a seemingly endless rulemaking proceeding,”* in a vain effort to
ensure the third which the FCC repeatedly claims to be the most important,” the Commission
has struggled to find evidence to support the decisions it has made regarding the media
ownership rules, most notably during the release of new regulations developed during the
agency’s 2002 Biennial Review.*

Beginning with the implementation of the 1996 Telecommunications Act, the FCC
formally adopted a new regulatory philosophy based on a marketplace model. This new
competition based philosophy came with significant changes to how the FCC implemented
policy decisions, including decisions about the agency’s media ownership rules.

As part of this new approach to regulation, the commission also adopted competition as a
proxy measurement for the other goals of the agency’s media ownership policy. As a proxy
which can be assessed using economic measurements, the concept of competition has come to
play a central role in achieving the other policy objectives, as the FCC believes that robust
competition in economic terms will create incentives that enhance both localism and diversity,

and that these incentives can serve to measure how well these goals are being met. “The

* See Review of the Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202
of the Telecommunications Act of 1996. 17 F.C.C.R. 18503 (2002). {Hereafter 2002 Biennial Review NPRM}

** The FCC created a localism task force in 2003, to provide guidance to agency decisions on the localism policy
objective. The task force has taken only limited actions in the eight years since its inception, and has taken no formal
action since April of 2008. See Generally: http://transition.fcc.gov/localism/Localism_Fact_Sheet.pdf, last accessed
July 1, 2011.

* Viewpoint Diversity has been described by the FCC as the “touchstone” objective of its diversity policies. Despite
this favored position, the FCC has done almost nothing to assess the effect of the implementation of its structural
ownership policies on the availability of “diverse and antagonistic” viewpoints within media content. See 2002
Biennial Review NPRM, supra note 23 at 18518.

%% Report and Order and Notice of Proposed Rulemaking, 2002 Biennial Regulatory Review — Review of the
Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the
Telecommunications Act of 1996, MB Docket 02-277, 18 F.C.C.R (2003) {Hereafter: 2002 Biennial Review Order}




Commission has found that competition among broadcast outlets is likely to benefit consumers
by making available programming that meets consumers’ preferences.””’

Competition based proxies have included advertising markets “Historically the
Commission has relied on assessments of competition in advertising markets as a proxy for

»28 I such cases, the FCC has asked whether it is safe to

consumer welfare in media markets.
continue to assume that a competitive advertising market reflects sufficient content variety, “If
the advertising market is found to be competitive, can we then infer that the menu of content
broadcasters provide is doing a good job of attracting the demographic groups in which
advertisers are interested?”*’

In terms of policy implementation, competition is created through the FCC’s limits on
ownership of broadcast radio and television stations. Limits on ownership, or “Outlet Diversity”
rely on economic incentives inherent in competition for audience share to increase the diversity
of programming. Under the premise of Outlet Diversity, diverse ownership should lead to
diverse content. More simply, more ownership diversity should result in more content diversity,
including a diversity of content between competing informational formatted radio stations.
Although the Outlet Diversity policy is designed to encourage diverse ownership, even as
broadcast stations have been added, the FCC’s structural regulation approach since 1996 has
resulted in a 39% reduction in radio station owners and a 33% reduction in television station
owners overall. Therefore, despite a continuing reliance on competition as a centerpiece of the

implementation of media ownership policy, FCC policies have reduced the number of

competitors in the marketplace.

72010 Notice Of Inquiry, supra note 3 at paragraph 34.
¥ Id. at paragraph 40.
#1d.



Localism

The second goal of the FCC’s media ownership policy is localism. In basic terms, the
FCC believes the centerpiece of the localism goal, is the communication between broadcasters
and the members of the public that they are licensed to serve.”’

In practical terms, localism reflects the production and airing of local news and public
affairs programming by licensed broadcast stations. While the FCC efforts on enhancing
localism could be described as anemic, the agency has argued that a significant policy goal is
achieved “by providing viewers and listeners greater access to locally responsive programming
including, but not limited to, local news and public affairs matter.”"

Historically, “the concept of localism has been a cornerstone of broadcast regulation for
decades...and is reflected in and supported by a number of current Commission policies and

9932

rules.”” Despite the cornerstone position in broadcast regulation, recent FCC assessments of

localism have demonstrated that the implementation of the FCC’s media ownership rules has
negatively impacted the agency’s localism objectives. In January 2008, the agency released a

report on its localism proceedings:

In written comments and testimony received during six related field hearings, many other commenters have
raised serious concerns that broadcasters’ efforts, as a general matter, fall far short from what they should
be. Specifically, the record indicates that many stations do not engage in the necessary public dialogue as
to community needs and interests and that members of the public are not fully aware of the local issue-
responsive programming that their local stations have aired. >

3% In the Matter of Broadcast Localism, Report on Broadcast Localism and Proposed Rulemaking, 23 F.C.C.R. 1324
(2008).

>'1d. at 1326.

1d. at 1327.

#1d. at 1325.
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At the same time that the FCC’s competition objectives have led to significant reductions
in the number of competitors, the agency’s efforts on localism are not meeting the Commission’s

stated goals.

Diversity

At the heart of the FCC’s media ownership policy goals is the elusive objective of
diversity. While diversity has remained a difficult concept to define, the use of a competition
based regulatory philosophy has put economic efficiency against citizen access to
information.This conflict is caused in large part by the FCC itself through the implementation of
the agency’s Outlet Diversity Policy.** Defined as “the control of media outlets by a variety of
independent owners,” The FCC uses limits on ownership as a proxy for measuring the diversity
of media content.*”

Despite relying heavily on regulatory philosophy which promotes economic competition,
and a policy which favors quantitative assessments of diversity through proxy measurements, the
FCC has at least recognized that access to a wide range of “diverse and antagonistic”
viewpoints,*® or viewpoint diversity is the most important type.

One of the major obstacles to understanding the Commission’s interest in viewpoint
diversity is the multiple uses of the concept by the agency. The FCC uses the term “viewpoint
diversity” to describe a policy objective, a methodological approach to assessing media
regulation and to describe the larger democratic or societal goals which the Supreme Court has

relied on when supporting the agency’s content regulations.

** Federal Communications Commission, Further Notice of Proposed Rulemaking, 10 F.C.C 3524, 3549 (1995).
35

Id.
0 1d.
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As a policy objective, viewpoint diversity is the stated central policy objective of the
FCC’s media ownership policies. In this usage, viewpoint diversity represents the “touchstone”
objective of the diversity prong of the FCC’s Competition, Localism and Diversity trinity of
policy objectives. Like localism and competition, the Commission attempts to achieve viewpoint
diversity through the use of its structural ownership regulations.

As a methodological approach, the FCC has stated that a measurement of the diversity of
viewpoints in media content would provide the agency with data on the effects of the media
ownership policies in place since 1996. Despite this stated position, the agency has refused to
develop evidence which uses viewpoint diversity as a methodological approach, fearing that such
an analysis would be both inherently subjective as well as present potential first amendment
regulatory problems.

In legal terminology, the concept of viewpoint diversity is central to the marketplace of
ideas concept. The airing of “diverse and antagonistic” viewpoints contributes to the democratic
process by allowing citizens to access a range of ideas. Historically, the Supreme Court has
relied on the metaphor when upholding FCC’s content regulations,’’ such as the Fairness
Doctrine, and its corollary rules, the Personal Attack and Political Editorial rules.*®

In practical terms, the FCC believes that informational programming content, like news
and public affairs, is the best indicators of programming which is likely to contain a diversity of
viewpoints. Despite the widespread use of the marketplace of ideas metaphor by policymakers
and the central role of viewpoint diversity as objective to the FCC’s media ownership policy, the

agency remains reluctant to conduct an assessment of the viewpoint diversity being made

3" National Broadcasting Co., Inc v United States, 319 U.S, 190 (1941). Red Lion Broadcasting Co. v Federal
Communications Commission, 395 U.S. 367 (1969).

¥ Fairness Doctrine: Federal Communications Commission, Report on Editorializing by Broadcast Licensees 13
FCC 1246 1949. Personal Attack Rule, 47 C.F.R. § 73.123 (1967), Political Editorial Rule, 47 C.F.R. § 73.123(c)
(1967).
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available. This reluctance to evaluate the policy outcomes has created a large evidentiary

obstacle for the FCC as the agency continues to evaluate its media ownership rules.

FCC, Rulemaking and Evidence

Under section 202(h) of the Telecommunications Act, the FCC must periodically review
its media ownership rules. As a result, biennial agency reviews were launched in 1998, 2000 and
2002. At the completion of the 2002 Biennial review in June of 2003, the FCC proposed
replacing numerical limits on broadcast station ownership with the Diversity Index.” The DI
was a quantitative system based on anti-trust measurements for calculating the level of
concentration created by cross-media ownership. The changes gave rise to a diverse coalition of
citizen groups ranging from the Sierra Club to the National Rifle Association publicly opposing
the agency’s new media ownership rules,* and as nearly a million public comments were filed
with the FCC,*' the Commission faced judicial review of the agency’s findings of the 2002
Biennial Review in the Third Circuit Court of Appeals in Prometheus Radio Project v FCC.*

Upholding parts,” but remanding large sections of the FCC’s June 2003, decision to the
Commission for further review and clarification,* the Third Circuit ruled that the Diversity

Index was arbitrary and capricious, and not supported by either evidence in the record or basic

** The Diversity Index was a new method for calculating media ownership concentration that was based on anti-trust
methodology. The Diversity Index was found to be arbitrary and capricious by the Third Circuit and then remanded
to the Commission in the Prometheus Radio Project decision in 2004, and then abandoned by the Commission
during the 2006 review proceeding. Prometheus Radio Project v FCC, 373 F.3d 372 (3d Cir. 2004), {Hereafter:
Prometheus I}.

40 «Lawmakers Criticized on Media Ownership,” by David Weina, National Public Radio, June 2, 2003. For NPR’s
coverage of the media ownership debate in 2003 and in 2007, including access to archived audio, see generally:
http://www.npr.org/news/specials/fcc/, last accessed July 1, 2011.

4 Copies of the comments are available from http://fjallfoss.fcc.gov/ects/, last accessed July 1, 2011.

“*Prometheus I.

“1d. at 384.

#1d.
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logic.* Retaining the jurisdiction in judicial reviews of future FCC media ownership decisions,
the Third Circuit remanded the Diversity Index and the related changes back to the Commission
with a suggestion that agency attempt to generate some evidence to support future rulemaking
decisions regarding its media ownership regulations.*°

Given the “hard-look” standard *’ which applies in the legal review of administrative
rulemaking,® the deference typically given to an administrative agency’s expertise by the courts,
and the lack of evidence in the form of a review of the effects of the implementation of its
structural regulatory scheme, the Prometheus remand in 2004 (and now a second remand issued
by the Third Circuit in Prometheus II issued on July 7, 2011)* has effectively cut off any
changes to the regulatory scheme dealing with media ownership other than by an act of
Congress. If the FCC’s rulemaking decision for media ownership policy in the agency’s 2010
Quadrennial Review is to withstand judicial scrutiny, the issues of evidence raised in both
Prometheus decisions will need to be specifically addressed in the agency’s decision.

Unfortunately for the FCC, the returns in the 2010 Quadrennial Review are shaping up as
a double-barreled combination of more of the same and evidence which undermines the last
fifteen plus years of policy implementation.” On the first point, one research study that the FCC
funded which requested information on the quantity of news production continued to use proxy

measurements, in this case, radio station format, in place of actually measuring the availability of

“1d. at 382.

“1d. at 428.

*"Under the Hard Look Doctrine, a reviewing court is required to determine if an administrative agency has taken a
“hard look™ at the relevant evidence, considered policy alternatives and has acted rationally. The Doctrine exists to
emphasize the rulemaking process, and to ensure an agency has developed an evidentiary record that reflects the
factual and analytical basis for a decision. See Harold Leventhal, Environmental Decision Making and the Role of
the Courts, 12 U. Pa. L. Rev. 509 (1974).

8 See Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). and E. Gellhorn & R.
Levin, Administrative Law and Process, 2006.

* Prometheus Radio Project v. FCC, 3rd Cir, July 7, 2011 {Hereafter Prometheus IT}

50 The FCC’s 2010 studies, peer reviews and revisions are available online: http://www.fcc.gov/encyclopedia/2010-
media-ownership-studies, last accessed September, 1, 2011.
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news in markets.”' In another study designed and funded to develop a theoretical model for the
measurement of viewpoint diversity, the study authors concluded that for the FCC to meet its
diversity objectives, the agency may need to consider rolling back some of the changes by
reimposing more stringent media ownership limits.”* These findings reflect evidence generated
by the FCC in earlier review proceedings, including some which the agency “lost,”>> which
suggest, despite the FCC’s ongoing reliance on a regulatory implementation based on
competition, that current media ownership policy is yielding neither the proposed benefits of

competition nor the diversity of content sought by the agency the agency.

Entrenchment

In The Creation of the Media, a study of the development of the system of mass media in
the United States, Paul Starr proposes a thesis of constitutive choices.”® Starr asserts that at a
basic level, constitutive choices are decisions about how things are built and how things work.”
He suggests that constitutive choices related to mass media come in three areas. The first are the

laws and societal norms dealing with freedom of expression, access to information, privacy and

>! Joel Waldfogel, “Station Ownership and the Provision and Consumption of Radio News” available online:
http://hraunfoss.fce.gov/edocs public/attachmatch/DOC-307471A1.pdf, last accessed July 1, 2011.

32 Isabelle Brocas, Juan D. Carrillo, and Simon Wilkie, A Theoretical Analysis of the Impact of Local Market
Structure on the Range of Viewpoints Supplied. available online:

http://hraunfoss.fce.gov/edocs public/attachmatch/DOC-307486A 1.pdf, last accessed July 1, 2011.

>3 In 2006 it was revealed that a set of working studies developed as part of the 2002 Biennial Review by the FCC’s
media bureau had been completed but had never been released to the public. These studies, conducted before the
release of the 2003 ownership review, contained data that suggested that the FCC’s policies were not generating the
desired results. FCC Chairman Kevin Martin ordered the studies released after their existence was leaked to
members of Congress. One study demonstrated that local ownership of media outlets quantitatively increased news
production, including local on-location news, a finding that was inconvenient for the FCC’s decision making at the
time. See Federal Communications Commission, 2004, “Do Local Owners Deliver More Localism? Some Evidence
from Local Broadcast News,” http://transition.fcc.gov/ownership/2006-materials.html, last accessed July 1, 2011.

3% Paul Starr, The Creation of the Media, (2004).

»1d. at 1-3.
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intellectual property.”® The second area of constitutive choices deal with the design of a
country’s communication media and networks, as well as, its larger industrial organization.”” The
third area of choices includes the support for and the acceptance of education, research and
innovation each of which play a role in how technology is deployed.™

Starr suggests the choices of the past will bias and inform the decision making of the
future, a process he refers to as entrenchment.”” As policy inertia and developmental choices
become institutionalized, the constitutive choices about the design of a communication system,
and by extension, the policy choices involved in implementing that system, successfully entrench
themselves.® Therefore, to understand the structure of the contemporary mass media in America,
we must examine the constitutive choices that were made in the past.

By examining the development of the electronic mass media in the United States, we can
see that two interrelated constitutive choices have entrenched themselves. The first is a reliance
on what Hugh Slotten refers to as a Technocratic Values when implementing the technical
designs of an electronic communication system.®’ Congress’s preference to leave the decision
making about the design of radio to the scientists, who could be dispassionate about the decision
making station allocations, broadcasting would be a licensed media system, with stations given a
charter to operate in the “public interest, convenience and necessity” rather than as common

carriers system accessible to all.

°1d. at 4-5.

T1d.

#1d.

1d. at 5-7.

014.

61 Hugh R. Slotten, Radio and Television Regulation: Broadcast Technology in the United States, 1920-1960.
(2000).
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The second major constitutive choice, which is directly related to first, is the ongoing
decision to favor a commercially controlled media system.®* As America’s early press system
changed from one where newspapers existed primarily due to a political party’s patronage to a
more contemporary model where information became a commodity and was disseminated in part
to generate a profit, an important shift occurred which up-ended the traditional model of
libertarian press theory. American media became a for-profit enterprise, and as radio was coming
of age, the constitutive choice favoring a commercial system was reflected in the regulatory
decision making of the age. Issues of spectrum scarcity, government licensing and station control
were put to use to entrench a commercial broadcast model as AM radio was developed in the late
1920’s and early 1930°s.”> When faced with similar decisions during the television station
license freeze between 1948-1954, the FCC relied on an entrenched decision for a system of
broadcast stations under commercial control.

The entrenchment of the decision to favor a commercial system can even be seen
reflected in the contemporary debates over net neutrality and the internet.** As internet service
providers begin to integrate both vertically and horizontally with content producers, and
bandwidth and spectrum scarcity issues begin to reappear,® we are certainly poised for another
round of constitutive choices about the design of our communication system. As the agency
faces future rule reviews and attempts to respond to the requirement of judicial remands, an

understanding of the current regulatory environment as well as a honest assessment of the

62 Starr, supra note 54 at 16.

% Robert McChesney, Telecommunications, Mass Media, and Democracy: The Battle for the Control of U.S.
Broadcasting, 1928-1935, (1993).

%4 The dominant commercial control of internet service providers has created a situation where private entities can
control access to information. The efforts of the FCC to enforce net neutrality provisions on ISPs has been done, in
part to ensure that all information has a equal chance to reach users. See http://www.fcc.gov/blog/new-rules-open-
internet, last accessed July 1, 2011.

6% Obtaining or reclaiming the necessary spectrum for the FCC’s National Broadband Plan has been the chief
obstacle to its implementation. At the launch of the plan, the FCC had approximately 50 Mhz of spectrum available,
but the plan’s design required almost 300 Mhz. http://www.fcc.gov/broadband, last accessed July 1, 2011.
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Commission’s policy decisions has become even more important than ever. The FCC’s
entrenched decision to continue to use competition as both the centerpiece of its regulatory
strategy and as a proxy to achieve its other policy goals has been the cause of much of the debate
over media ownership policy. To change course, the agency may need to go back an examine the

entire policy implementation.

This Dissertation

The ability to understand the design and operation of our communication system is
critical to understanding the role that system can play in our democracy. While new media
outlets have appeared to make the information landscape limitless for those people who have
access to them,* the reality is that most new media systems are really new delivery systems for
old media content. More of the same, such as news produced for one station, but carried on two
or more, does not increase diversity. The modern media environment may provide a variety of
ways to access information, but what is lacking from the policy process is an assessment of the
diversity of the information and viewpoints which are available.®’

There is no question that in the overall modern media environment, substantial viewpoint
diversity exists, but the problem for regulators is to guarantee public access to this diversity.®®
Beginning in the 1980’s the FCC began to argue that direct regulation of broadcast content could

be replaced by the workings of a free marketplace. The FCC, under the leadership of Chairman

% The launch of the 2010 proceeding relied heavily on the Pew study of media usage. In terms of the internet, usage
of the medium for access to online news is between 31 and 37% of users. See Pew Study at note 10 and 2010 Notice
of Inquiry, supra note 3.

77.Y. Kim, Empirical Testing on an Unasked Question in Turner v. FCC: Do Must-Carry Rules Enhance
Diversity?21 Comm. & L. 55 (1999)

%% Access to media of different types will be a significant issue when dealing with regulatory issues for new media
outlets. Broadcasting, as an over the air service which requires minimal equipment is, and will remain, much more
accessible than new media, even in areas with reliable hookups. The Pew Study cited heavily in the 2010 NOI (See
note 39) indicates that as much of a third of U.S. population lacks access to reliable broadband service.
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Mark Fowler, argued that in place of content controls, marketplace competition would lead to
diversity in programming content.”” These ideas launched a period of deregulation of
broadcasters, and led to the passage of the 1996 Telecommunications Act.

But does the marketplace really work as predicted? What evidence has the FCC relied on
to try to rationally justify the continued implementation of its marketplace policy, and by
extension, how well have economic theory and marketplace mechanisms worked in creating
access to viewpoint diversity? These questions are incredibly relevant, as media, especially
broadcasters, play a critical gatekeeping role for information in our society. Content, regardless
of how diverse, is useless unless citizens have access to it.

In this thesis I will argue that the FCC has failed to engage in any sort of meaningful
policy evaluation that measures the viewpoint diversity available. While failing to do any sort of
meaningful evaluation of its media ownership policy and going so far as to ignore evidence
which demonstrated the policy was having the absolute opposite effect of its intent,”’ the FCC
permitted a massive wave of consolidation in media ownership using theoretical benefits, such as
economy of scale, where the benefits of mergers went to the companies involved and not to the
public.”' The FCC approved mergers without logically applying the effects of the change, such
as the massive reductions in staff and increases in the sharing of content between co-owned
stations, to viewpoint diversity. In fact, the FCC championed the purported benefits of economy

of scale in media mergers until the mergers grew so large as to raise issues of oligarchical control

% Mark S. Fowler and David L. Brenner, A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. 207
(1982).

" See Federal Communications Commission, 2004, “Do Local Owners Deliver More Localism? Some Evidence
from Local Broadcast News,” and Federal Communications Commission, “Review of the Radio Industry, 2003”
online at http://transition.fcc.gov/ownership/2006-materials.html, last accessed July 1, 2011

! Traditionally the concept of economy of scale relates to “the saving in cost of production that is due to mass
production.” In terms of media ownership, economy of scale allows for the reduction of the cost of production
through the sharing of facilities, staff and even content.
http://wordnetweb.princeton.edu/perl/webwn?s=economy%200{f%?20scale, last accessed July 1, 2011
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in local advertising markets. The FCC considered mergers that gave the top two competitors in a
media market control of up to 99.5% of advertising in that market.”> Then the agency again
changed its approach, stating that numerical limits on station ownership were the best way to
ensure viewpoint diversity.” And in what might be described as the ultimately craven move by
the FCC, the agency justified its change in approach by recycling nearly forgotten rhetoric about
protecting the public interest in ensuring access to diverse and antagonistic viewpoints.”*

Viewpoint diversity is an important concept in both democratic and regulatory terms.
Obviously, in terms of democracy, access to a range of viewpoints is critical to making sure
citizens can, if they so choose, inform themselves and be active in our governmental processes.
In basic terms, increasing viewpoint diversity is just a regulatory mechanism for encouraging the
creation and dissemination of more speech. More speech is, and has been, both a traditional and
legitimate goal within our society, but exists as a goal that is difficult to quantify or assess,
especially when the FCC continues to rely on economic indicators as proxies for an actual
measurement of the quantity and quality of access to information.”

In terms of the regulation of media, the concept of viewpoint diversity and the rights of
citizens to receive information has played a central role in the justification and judicial approval
of the FCC’s broadcast regulation since its creation in 1934. Even as the public trustee model of

regulation was abandoned in favor of deregulation and later, competition as regulatory

> The FCC did not approve this merger straight out, but designated it for a hearing. See FCC 02-166, In The Matter
of The Applications of Mountain Wireless, Inc. Assignor And Clear Channel Broadcasting Licenses, Inc., Assignee
For Consent to Assignment of Licenses of WSKW(AM) and WHQO(FM),Skowhegan, Maine, 17 F.C.C.R. 13914
(2002).

7 The Commission stated that the numerical limits approach is designed to promote competition by assuring that

a sufficient number of rivals are actively engaged in competition for listening audiences. FCC03-127, 2002 Biennial
Review Report and Order, 18 F.C.C R. 13620 (2003) at 13716.

" 1d. at 13642.

> “Our challenge is to adapt our rules to ensure that they promote these values in the new marketplace and into the
future.” See: 2010 Notice Of Inquiry, supra note 3 at paragraph 1.
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philosophies, the FCC continued to insist, at least in rhetorical terms, that viewpoint diversity
was a central policy objective.”®

Thus constitutive choices we make about our media system now will also be reflected in
the communication systems of the future. The change from the traditional regulatory model
where broadcasters acted as public trustees of the airwaves, and stations had obligations to serve
local audiences to a regulatory model based on marketplace mechanisms, was a change in
constitutive choice. The time has come to assess the outcomes of that choice. The development
of solid empirical evidence which explores the relationship between media ownership and the
type of informational content which is available to people is long overdue in the policy arena.
More important, however, is honestly assessing our communication system, and the impact of
constitutive choices in regulation we have about the ability of citizens to access information.

Chapter One explores a regulatory paradox which exists between content regulation and
structural regulation. Although the FCC now relies on structural regulations to create viewpoint
diversity, historically the Commission also relied on a second approach which put the
Commission at the center of a regulatory implementation that included content requirements. As
the Commission abandoned content regulations that were designed to increase citizen access to
information, the agency continued to regulate media content for indecency and children’s
programming. The chapter explores the relationship between content and structural regulations
and proposes that some of the FCC’s problems are self created by the agency’s refusal to develop
evidence based on actual media content.

Chapter Two examines the use of expert evidence and testimony by both the trial courts
and administrative agencies, the legal challenges administrative agencies face when using

evidence in a rulemaking proceeding, and the standards of evidence required by the

02002 Biennial Review NPRM supra note 23.



21

Administrative Procedure Act as interpreted by the courts. The FCC continues to struggle as it
attempts to collect and develop evidence to support its rulemaking decisions on media ownership
and this chapter concludes with a discussion of how the requirements for evidence brought about
by §202(H), a small provision in the 1996 Telecommunications Act, have further complicated
the FCC’s struggle with evidence.

Chapter Three examines the statutory mandate of the Telecommunications Act, including
how the legislation relieved the agency of its traditional role as the regulatory expert by requiring
the Commission to apply limits on media ownership established by Congress. This chapter looks
at the actions taken by the FCC between 1996 and 2010 in terms of media ownership policy, the
legal setbacks the FCC has endured when its decisions have come under judicial review, and
assesses the agency’s regulatory actions in terms of the change to a model based on competition.

Chapter Four builds on the timeline in Chapter Three, and examines the evidence used by
the FCC to support its media ownership decisions since 1984. After examining the records for
1,039 license transfer, comparative ownership and other adjudications dealing with the
ownership of broadcast stations, comments entered into the rulemaking record, and evidence
developed by the Commission as part of the reviews conducted in 2002, 2006 and 2010, the
chapter demonstrates that the FCC’s problem with finding empirical evidence to support its
rulemaking decisions is not new.

Chapter Five looks at the FCC’s attempts to generate empirical evidence as part of the
2010 review. Although the agency solicited bids for research in the summer of 2010, the FCC
waited until very late in the year to make its funding decisions. Chapter Five discusses the
findings and methodology from one of the FCC’s funded studies and reports the data from a

study which was proposed and conducted in response to the Commission’s initial request. In
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comparing the designs and results of the two studies, this chapter discusses how the type of
research sought by the FCC provides little actual data to meaningfully address the questions
about the diversity of viewpoints available, or even the questions the Commission was asking at
the time.

Chapter Six summarizes the findings of the thesis and their implications. It concludes
there has been an absence of anything resembling the type of evidence which would have
meaningfully informed the FCC’s policy on media ownership. After proposing some solutions

the chapter provides suggestions for future research in this area.
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Implementation
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Chapter 1: The Paradox in Regulatory Intent

The regulation of broadcasters by the Federal Communications Commission has
historically taken two major methodological approaches. The first, a structural regulation
regime,”’ controls the ownership and allocation of broadcast stations, while the second approach,
a behavioral regime,”® regulates the content of licensed broadcasters. This two-pronged
regulatory approach to broadcasting has resulted in a complicated history of policy making and
legal decisions. The theories at the core of each approach, while designed to meet a common
objective of diversity, have led to the implementation of policies designed to achieve
substantially different, sometimes even directly opposing, regulatory goals. This chapter explores
the history, implementation and criticism of these two regulatory approaches to address what has
ultimately resulted in the paradox of content regulations withstanding judicial review while
structural regulations, designed to be content neutral, are overturned by reviewing courts.

The tension between structural and behavioral regulatory approaches extends into a
complicated debate about the relationship between media ownership and media content. At a
basic level, one may ask the question; does media ownership affect media content and in what
ways? Unfortunately, a solid answer to this question has been lacking from the policy makers

and empirical data that explores the relationship between content and ownership is in short

supply.”

77 As stated in the introduction chapter, the primary implementation of structural ownership policy is accomplished
through numeric limits on ownership. Numeric limits on media ownership have existed since the beginning of the
regulation of broadcasters. The major change in this area since the passage of the 1996 Telecommunications Act has
been the numeric level of ownership the current regulations allow.

78 Christopher Yoo, The Rise and Fall of the Technology Specific Approach to the 1 Amendment. 91 Geo. L.J
245(2003).

" See Rob Frieden, Academic Research and its Limited Impact on Telecommunications Policy, 2 Int J Com 421,
(2008). and Benjamin M Compaine, The Impact of Ownership on Content: Does it Matter?, Cardozo Arts & Ent.
L.J. 775 (1995).
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An analysis of the actual media content being produced by different media organizations
would logically be the first place to explore the relationship between media ownership and
viewpoint diversity,*” but the academic and legal literature which does exist primarily uses two
approaches, neither of which directly addresses content.®' The first is an empirical approach
which examines the concentration of media outlets, relying on an analysis based on competitive
and/or antitrust concerns. The second line of inquiry examines the social and political aspects of
media by asking questions which provide answers that are often more conceptual than empirical
like what role should media play in society or what consequences follow when and if the media

fail to provide a diversity of viewpoints?™*

Content Regulation

The inception of content controls can be traced to the decision to license broadcasters.
Rather than award ownership of a spectrum allocation to licensees, ownership of the spectrum
was retained by government on behalf of citizens. Spectrum was considered a “scarce” public
resource and the Commission was forced to make comparative decisions regarding who would
be given a broadcast license.*’ As a result, the licenses issued by the FRC and the FCC required

that broadcasters operate in, and by extension produce content that served, the public interest,

% There is an excellent discussion of the need for and problems with collecting media content for an analysis in
Stephen Lacy & Daniel Riffe, The Impact of Competition and Group Ownership on Radio News. 71 Journalism Q
583 (1994).

81 Ronald Rice, Central Concepts in Media Ownership Research and Regulation, Chapter 1 in Media Ownership:
Research and Regulation, (2008).

%2 The FCC favors evidence of the first approach using statistical measurements or applications of anti-trust
measurements. Commenters in the FCC’s rulemaking, biennial, and quadrennial reviews have contributed
significant volumes of material that follows the second track. See generally: Gregory S. Crawford, Evan Kwerel &
Jonathon Levy, Economics at the FCC 2007-2008., 33 Rev Ind Organ 187 (2008). and Jeffery Lane Blevins &
Duncan Brown, Concerns about the Disproportionate Use of Economic Research in the FCC’s Media Ownership
Studies from 2002-2007, 54 J of Broad & Electronic Media 60, (2010).

% Robert McChesney, Telecommunications, Mass Media, and Democracy: The Battle for the Control of U.S.
Broadcasting, 1928-1935. (1993).
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convenience and necessity.** In a few cases poor public service by broadcasters led to license
revocations based on broadcaster content.®

For nearly fifty years, broadcasting was regulated using this public trustee model.*®
Relying on the idea that licensees were trustees of a limited public resource, the Commission
used both structural and behavioral (content) methodologies to regulate broadcasters. Under this
regime, structural regulations were tight, with low quantitative limits on the ownership of
broadcast stations. In addition, the Commission implemented controls on broadcast content
including regulations dealing with editorial content.®*’” The decision to implement regulatory
control over content was supported by the FCC on the basis of spectrum scarcity.™

Historically the regulation of broadcast content has occurred primarily in two related
ways. The first is restrictions of certain types of content, like indecency, while the second is a set
of regulations designed to compel certain types of speech. Together these content based
restrictions form a “behavioral” regulatory regime.*

Early enforcement actions based on content focused the behavior of broadcasters. The

FCC, attempting to regulate in the public interest, revoked some licenses for objectionable

% This language was contained in both the Radio act of 1927 and The Communication Act of 1934. Providing some
guidelines specifying what this standard actually requires of broadcasters might have been an important first step in
the regulatory process. Instead, the Commission has adjudicated cases on an ad-hoc basis instead. Increases in the
quality and quantity of informational programming was a public interest goal of FCC Chairman James L. Fly in the
late 1930’s. James Lawrence Fly, Regulation of Radio Broadcasting in the Public Interest, 218 Annals of the Am.
Academy of Pol. & Social Sci. 102 (1941).

% See KFKB Broadcasting Association v. Federal Radio Commission, 47 F.2d 670 (D.C. Cir 1931)

8 Alan B. Albarran & Kenneth D. Loomis, Regulatory Changes and Impacts on Media Management in the United
States: A Look at Early Research, 6 Intl J.Media Mgmt 131 (2004).

¥7 Federal Communications Commission, In The Matter of the Mayflower Broadcasting Corporation and The
Yankee Network, Inc. (WAAB) 8 FCC 333, 338 (1941).

% Lucas Powe has argued that the Commission’s reliance on scarcity as a justification for regulation was a
mechanism for protection of the agency. Physical scarcity cannot be resolved, not matter how many technological
advances occur, therefore scarcity provides the FCC with a self protectionist basis for regulation. Lucas Powe Jr.,
American Broadcasting and the First Amendment, (1987).

% See Yoo supra note 2.
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broadcast content,” and refused to grant additional time and power for other broadcasters, citing
the need to use the limited number stations to serve the widest possible audiences.”’ The early
cases were administrative adjudications, but eventually the Commission would provide formal
content guidelines.”

The Communications Act of 1934 included the provisions of Section 315, more
commonly referred to as the "equal time" or "equal opportunities" requirement. Under §315,
broadcast stations are required to treat legal qualified candidates for the same political race in an
even-handed fashion. Traditionally the provisions included air-time provided to a candidate
without charge which required the broadcaster to make equal time available to the opposing
candidate, if that candidate requests it within seven days of the use by the first candidate. After
the bona fide news exception was included, equal air-time did not cover a candidate's on-air
appearance included as part of a news or news interview programs or on-the-spot coverage of a
news event. In contemporary times, the equal time provisions primarily cover candidate access
when purchasing advertising time. When a broadcaster sells time to one candidate, the
broadcaster must also give the other candidate equal opportunities to buy the same amount of

time in programs reaching roughly the same size audience.

Fairness

% KFKB was owned by surgeon John Brinkley, who used his station to suggest medical cures, such as the
implementation of slivers of goat testicles into a man’s testicles to rejuvenate sexual activity. Listeners had to use a
special pharmacy to receive Brinkley’s miracle cures. When his license renewal was denied by the FRC, he
challenged on first amendment grounds, saying that the FCC was censoring him. The D.C. Circuit of Court of
Appeals disagreed with this argument and stated that the FRC could consider past programming when making
renewal decisions. KFKB Broadcasting Association v. Federal Radio Commission, 47 F.2d 670 (D.C. Cir 1931).
°! Federal Radio Commission, Great Lakes Broadcasting Co., 3 F.R.C. 36 (1929).

%2 The FCC has provided guidelines for indecency, and during the period in which the Fairness Doctrine was in
effect, provided multiple policy statements clarifying its positions.
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The Commission’s regulatory concerns about broadcaster fairness go back to the
oversight of the predecessor body, the Federal Radio Commission.”® These regulations are
founded on the principle of spectrum scarcity, and the associated ideas that the limited number
amount of stations allows the Government to impose some affirmative content obligations on
broadcasters.

At a theoretical level, this regulatory philosophy was implemented to meet a central
objective, increasing the diversity of ideas that listeners/viewers can be exposed to. A diversity
of content, especially within informational programming, is the most central to the marketplace
of ideas metaphor,’* and as a result, the Supreme Court, relying on the scarcity principle has
supported regulations of this type. Rejecting NBC’s challenge to the FCC’s regulations dealing
with network radio programming, the Supreme Court stated that not only did the Commission

retain the authority to regulate broadcast content, it was obligated to do so.”

“...we are asked to regard the Commission as a kind of traffic officer...but the act does not restrict the
Commission merely to supervision of the traffic. It puts upon the Commission the burden of determining
the composition of that traffic.””®

The NBC decision strengthened the Commission’s ability to rely on the scarcity principle
as a legal basis for content regulations. The FCC began to adopt policies it believed served the
public interest to promote the right of listeners to access to a diversity of ideas.”’

The FCC’s battle with the control of editorial broadcast content began with the

“Mayflower Doctrine” in 1941.”® In March of 1939, a startup broadcast company, the Mayflower

%3 Federal Radio Commission, Interpretation of the Public Interest, Statement by the Commission on August 23,
Relative to Public Interest, Convenience or Necessity, 2 FRC Ann. Rep. 166 (1928).

% Phillip Napoli, Deconstructing the Diversity Principle, 49 J. Comm. 7 (1999).

%% National Broadcasting Co., Inc v United States, 319 U.S, 190 (1943).

°1d. at 216.

°7 Although the court provided a legal basis to the idea that rights of listeners, this idea was once proposed by the
chairman of the FCC, James L. Fly. Fly was a strong advocate for the discussion of controversial issues, stating his
belief broadcasters had an affirmative duty to provide information to the public. See: James Lawrence Fly, supra
note 8.
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Broadcasting Corporation, filed a request for a radio license for the frequency 1410 AM in the
city of Boston, Massachusetts. At the time, both the radio station, WAAB, and the frequency
were already under operation by the Yankee Network, although the station license was
approaching the date for renewal. The FCC, as was its practice at the time to deal with
competing applications, scheduled a hearing to determine which organization would have rights
to the license. During the hearing in November of 1939, the Mayflower Corporation tried to
press its case for the station license on two grounds. First, the Mayflower group argued that
Yankee already operated another radio station in Boston, WNAC. More importantly, the
Mayflower group claimed that the Yankee Network had used the station, WAAB, to editorialize.
Specifically, Mayflower contended that Yankee had used WAAB to attack several candidates for
public office on the air during 1937 and 1938. The Mayflower group argued that not only had
Yankee broadcast editorials on WAAB, but had also done so on WNAC, the other station
operated by Yankee in Boston. This, Mayflower argued, showed a trend of institutional bias
during broadcasts that originated from Yankee. The Mayflower group demonstrated that both of
the stations shared a news and production staff, and were located in the same building.
Mayflower contended that all of the facts led to the conclusion that WAAB was operating to
further the interests of the station’s owners and therefore was not serving the public interest.
Based on the claim that Yankee was failing to serve the public interest, Mayflower petitioned the
Commission to revoke Yankee’s license to WAAB and award the station and the frequency to

the Mayflower group. After the financing of the Mayflower Group was exposed as questionable,

% The decision in the Mayflower hearing, a comparative license case, was interpreted by other radio stations as the
implementation of a ban of on-air editorializing by broadcasters. The Commission stated in the Mayflower decision
that, “...the broadcaster cannot be an advocate,” and that a, “...licensee has assumed the obligation of presenting all
sides of important public questions, fairly, objectively, and without bias. The public interest —not the private—is
paramount.” Federal Communications Commission, In The Matter of the Mayflower Broadcasting Corporation and
The Yankee Network, Inc. (WAAB) 8 FCC 333 (1941).
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the Commission allowed Yankee to remain the licensee, but stated in the Mayflower decision

9999

that, ““...the broadcaster cannot be an advocate.”” The editorials resulted in the FCC declaring

Yankee to have held, “...a serious misconception of its duties and functions under the law.”'®
The Commission also stated that a, “...licensee has assumed the obligation of presenting all sides
of important public questions, fairly, objectively, and without bias. The public interest —not the

191 The decision in the Mayflower case was interpreted by other radio

private—is paramount.
stations as a ban of on-air editorializing by broadcasters and was a significant regulatory
development that led to the implementation of the Fairness Doctrine in 1949.

The Fairness Doctrine consisted of two regulatory “prongs.”'** The first stated that a
broadcast licensee had a duty to cover issues of public importance. The second prong mandated
that a licensee who has presented one side of a controversial issue of public importance must
present contrasting views.'?

Although the Commission stated a belief that the first prong of the doctrine was more
important,'* the second prong has been the object of consistent criticism. Criticisms have ranged

from legitimate concerns that the Fairness Doctrine constituted and unconstitutional compulsion

of speech'® to inaccurate portrayals of the application of the Fairness Doctrine in the media.'*

”1d. at 336.

1% 1d at 337.

"' 1d. at 338.

:(?32 Federal Communications Commission, Report on Editorializing by Broadcast Licensees, 13 FCC 1246 (1949).
Id.

1% In 1974 the Commission released a policy statement which elaborated on the two prongs of the Fairness Doctrine

stressing the agency’s position that broadcaster attention to the first prong was more important. “...the broadcaster

must devote a reasonable percentage of time to the coverage of public issues; and ...his coverage of these issues

must be fair in the sense that it provides an opportunity for the presentation of contrasting points of view.” In

refusing to issue a set of strict guidelines for the handling of Fairness complaints, the Commission stated that it

would “...rely heavily on the reasonable, good faith, judgements of our licensees.” See: The Handling of Public

Issues Under the Fairness Doctrine and the Public Interest Standard of the Communications Act, 48 FCC 2d 1 24

(1974).

"% In the 1985 Fairness Report, the NAB data used by Commission demonstrated some problems for broadcasters

including 60 instances where the concerns about fairness obligations inhibited broadcaster coverage of certain
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In 1967, the Fairness Doctrine was modified with the addition of two rules, the Personal
Attack and Political Editorial rules.'’” The Political Editorial rule required broadcasters who
editorialized against or otherwise made an attack against a candidate for office to provide that
candidate with a tape or transcript of the attack and allow for a response.'”® Similarly, the

Personal Attack rule required broadcasters:

In case of an “attack” on the “honesty, character, integrity, or like personal qualities of a person or group”
during the discussion of an issue of public importance the broadcaster is required to give notice not later
than one week after the attack, to provide a tape or transcript, or some other summary of the attack, and
then offer to provide time for a response.'”’

The Fairness Doctrine’s constitutionality was tested in Red Lion Broadcasting Co. v.
FCC.'"° The case involved a personal attack aired on radio station WGCB, owned by Red Lion,
and a challenge of the regulations by the Radio Television News Directors Association.''' Fred
Cook, an author, was attacked on-air by Reverend Billy James Hargis on the “Christian Crusade”
program. Cook, upon hearing the segment, demanded time to respond, which he refused to pay
for. In the case, Red Lion argued that the Fairness Doctrine, and its corollaries, the personal
attack and political editorial rules, abridged its first amendment rights of free speech and press.

Red Lion asserted that its license gave the company the right to decide what content it wished to

issues. Federal Communications Commission, Inquiry into Alternatives to the General Fairness Obligations of
Broadcast Licensees, 102 FCC 2d 143. (1985). {Hereafter: 1985 Fairness Report}
1% The Fairness Doctrine has remained a sort of “media regulation boogeyman” since the repeal of the provision by
the Commission in the late 1980°s. After the election of President Barrack Obama in 2008, conservative talk radio
was predicting a return of the Fairness Doctrine. In May, 2011, House Republicans wrote to FCC Chairman Julius
Genachowski and asked him to finally remove the regulation permanently. http://thehill.com/blogs/hillicon-
valley/technology/164029-house-republicans-tell-fcc-to-take-fairness-doctrine-off-the-books, last accessed July 1,
2011.
197 personal Attack Rule, 47 C.F.R. § 73.123 (1967), Political Editorial Rule, 47 C.F.R. § 73.123(c) (1967).
1% personal Attack Rule, supra note 31.
199 political Editorial Rule, supra note 31.
11‘; Red Lion Broadcasting Co. v Federal Communications Commission, 395 U.S. 367 (1969).

Id.
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air. The court disagreed with Red Lion’s argument, holding instead that the free speech rights of

broadcasters were secondary to the rights of listeners to hear diverse and antagonistic viewpoints.

“It is the right of the viewers and listeners, not the right of the broadcasters which is paramount. It

is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in which truth
will ultimately prevail, rather than to countenance monopolization of that market, whether it be by the
Government itself or a private licensee.''>”

113

Relying on the scarcity doctrine rationale articulated in NBC, " the court rejected

arguments that the recent increases in the number of broadcast stations had somehow rendered

114

the scarcity doctrine obsolete.” " The unanimous decision held that the Fairness Doctrine was not

an abridgment of freedom of speech because it acted to multiply the voices heard by the public:

“...Congress does not abridge freedom of speech or press by legislation directly or indirectly multiplying
the voices and views presented to the public through time sharing, fairness doctrines, or other devices
which limit or dissipate the power of those who sit astride the channels of communication with the general

SSIE
public.

For a time after Red Lion, the FCC was committed to the enforcement of the Fairness

Doctrine. After Mark Fowler became chairman of the FCC, however, the agency released the

116

1985 Fairness Report.” > The 1985 report instituted the FCC’s new belief that the Fairness

Doctrine was actually counterproductive in terms of promoting viewpoint diversity.''” The
position adopted by the Commission included the belief that the Fairness Doctrine was

118

tantamount to government interference of broadcast content, ~ and that the requirements of the

Fairness Doctrine were restricting journalists in radio and television newsrooms unnecessarily

"21d. at 371.

"> NBC, supra note 19.

"4 Red Lion v FCC, supra note 34.

" 1d. at 397.

'1° 1985 Fairness Report, supra note 29.
"71d. at 166-167.

"8 1d.
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because the response requirements were actually impeding the discussion of important public
issues.'"’

The report also undermined the scarcity principle defense of the Fairness Doctrine as the
Commission argued that since the Red Lion decision, there had been a 48 percent increase in the
number of radio stations and a 44 percent increase in the number of television outlets.'*’ The
FCC cited the increased availability of television pointing out that 96 percent of American homes
could now receive 5 or more stations and that the major networks’ share of the television
audience had dropped substantially.'*!

Despite the conclusion that the Fairness Doctrine was counterproductive, the
Commission deferred action until Congress could review the report and the FCC continued to
enforce the Fairness Doctrine for two more years.'?* Further, the Commission stated that it was
unsure if the Fairness Doctrine had been codified in §315 of the Communications Act when the

act was amended in 1959.'%

The adoption of the 1985 Fairness Report played an important
factor in the three court cases that led to a repeal of the Fairness Doctrine.

The first of the three cases was the result of a fairness complaint filed against WTVH, the
Meredith Corporation’s station in Syracuse, New York.'** After a fairness complaint was filed in
response to advertisements promoting an investment in a nuclear power plant, FCC ruled that the

Meredith Corporation had violated the Fairness Doctrine by not allowing time for a response.'*’

In the decision, the Commission refused to consider the Meredith Corporation’s contention that

"1d., at 176

121d. at 203, 205.

"1 1d. at 206.

'22 The Commission repealed the Fairness Doctrine in 1987, two years after the 1985 Fairness Report, believing
itself to be bound under the Communication Act to continue enforcing the doctrine. Although the regulation
continued to remain in place between 1985-1987, the FCC had largely abandoned any actual enforcement of the
doctrine after the remand in the Meredith decision.

"> The 1934 Communications Act, 47 U.S.C § 315.

124 Meredith Corporation v FCC, 809 F.2d 863 (D.C. Cir. 1987). [Hereafter Meredith]

12 1d. at 864-865.
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the Fairness Doctrine was unconstitutional.'*® Upon judicial review, Meredith challenged the
agency ruling that the company had violated the Fairness Doctrine. While the D.C. Circuit Court
of Appeals agreed with the agency’s ruling on the interpretation of the doctrine, the decision in
the case remanded the constitutional issue back to the Commission for further consideration.'?’
Before the FCC dealt with the remand in the Meredith decision, the agency’s refusal to
mandate fairness obligations for teletext service came up for legal review.'*® At the time of the
case, teletext was a new technology that made use of the vertical blanking pulse incorporated

into broadcast television signals.'*

130

In 1981, the Commission had started to explore the use of teletext. ” In the review, a

notice of proposed rule making, the Commission proposed treating teletext as an ancillary

131

service. ~ If implemented, this proceeding would have kept teletext from falling under existing

132

service guidelines or standards, including the Fairness Doctrine. °~ Two years later the

Commission declared in an order that teletext would not be subject to the political broadcast

133

requirements of sections 312 and 315."°" As part of the larger analysis in the order, the

Commission stated that the Fairness Doctrine was a Commission created policy, rather than a
legislative mandate, and in the process, the agency adopted a new position, opposing the

codification of the Fairness Doctrine in a 1959 amendment to the Communication Act.'**

191d. at 866.

"71d. at 876.

128 Telecommunications Research and Action Center v. FCC, 801 F.2d 501, (1986). [Hereafter TRAC]

12 Although literally “text,” teletext as reviewed in this case was transmitted in the vertical blanking pulse on the
frequency of an existing television signal. Id. at 503-504.

130 Federal Communications Commission, Notice of Proposed Rulemaking, 46 Fed Reg. 60, 851 (1981).

P11d. at 852-853.

132 «__stations [would]...not be required to observe service guidelines or other performance standards.“ Id. at 853.
133 The Commission determined that section 315 would not apply stating, “a use,” as defined under 315 required a
“personal appearance...by voice or picture...” and that teletext, received in the forms of lines of text, was not
“inherently...a medium where a candidate [could] make a personal appearance.” 53 Rad. Reg. 2d 1323.

"3 NPRM, supra note 55 at 853-854.
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Additionally, the Commission struggled with what standards, print or broadcast, to apply

to the regulation of teletext.'*

Although teletext was transmitted as part of a broadcast signal, the
service itself was composed of “text” rather than the audio visual material traditionally
associated with radio and television. As text, the Commission believed that placing teletext under
the guidelines of the Fairness Doctrine would be constitutionally suspect.'*

The Media Access Project and the Telecommunications Research and Action Center
brought suit to force reconsideration by the Commission, arguing that teletext was meant for the
general public and fell under the definition of broadcasting in the Communications Act."*’
Additionally, MAP and TRAC argued that the Fairness Doctrine was ratified by Congress as part
of the 1959 amendments and therefore the Commission was obligated to apply Fairness Doctrine

standards to teletext broadcasts.'*®

139 First the Commission articulated a belief

In response the FCC countered on two points.
that the fairness doctrine had an immediacy component built in which was triggered when an
issue was covered.'* Additionally it restated the constitutional issue, that as text, teletext was

closer to print media than broadcast, raising the level of Constitutional scrutiny of possible

content regulations.'*'

" 1d. at 854.

3¢ Despite the upholding of access requirements for broadcast media, the court took a decidedly different approach
to the regulation of print. While broadcasters remained under a rational basis review, regulations dealing with
content of newspapers and other traditional print media were held to be subject to the strict scrutiny review standard.
In this proceeding, the Commission relied heavily on the precedent that print media was not subject to right of reply
access requirements like broadcasters. see Miami Herald Publishing Co. v Tornillo, 418 U.S. 241 (1974).

"7 TRAC, supra note 53.

¥ 1d. at 505.

"% Although the Commission argued against applying the fairness doctrine to teletext primarily on these two
contentions, the FCC also suggested that subjecting teletext to additional content regulations might impede the
growth of the new media form. Id. at 506, 508-509.

“1d., at 510.

1 1d. at 508-509.
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The court disagreed with the second contention of the Commission, and held that the
teletext transmission was indeed a “broadcast.” As a broadcast, the scarcity principle would
apply and made the content of teletext regulable under the precedent set by Red Lion.'*
Although applied in the decision, the court took a decidedly hostile view of the Red Lion

precedent.'*?

The D.C. Circuit agreed that physical spectrum was scarce, but was hostile to the
idea that the realities of the spectrum somehow justified content regulation of broadcasters, when
similar regulation would not or could not be applied to traditional print media.'** Additionally,
the Court agreed with the Commission’s position that the Fairness Doctrine was not codified by
the language of the 1959 amendments and therefore the Commission had acted within its
mandate when deciding that the public interest would be better served by not applying the
doctrine to for teletext transmissions.'*

Following the TRAC decision, the events of the earlier Meredith case returned to the
Commission for reconsideration.'*® Based on the findings of the 1985 Fairness Report and the
TRAC decision, the Commission overturned its earlier ruling that Meredith was in violation of
the Fairness Doctrine.'*” After this decision by the Commission, one of the original parties to the
fairness complaint against Meredith brought suit against the agency to compel the enforcement
of the Fairness Doctrine.'*®

Based upon the earlier TRAC decision, the court held that the Fairness Doctrine was not

statutorily mandated. The FCC had authority, based on the finding that the doctrine no longer

“21d. at 502, 518.

" 1d. at 520.

14414

145 «“We do not believe that the language adopted in 1959 made the fairness doctrine a binding statutory obligation;
rather it ratified the Commission’s longstanding position that the public interest standard authorizes the fairness
doctrine.” 1d.

140 Syracuse Peace Council v. FCC, 867 F 2d. 654 (1989).

“71d. at 660.

“*1d. at 656.
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served the public interest, to reject the enforcement without being arbitrary or capricious.'*
Although the court recognized and agreed with the Commission’s contention that the policy and
constitutional issues were hard to separate, the court held that the Commission acted properly
under its authority in refusing to enforce the Fairness Doctrine.'*’

After the Syracuse Decision, the FCC’s non-enforcement of the Fairness Doctrine left the
corollary rules in a state of limbo. In August of 1997, the FCC released a public notice which
stated “after extensive discussion and consideration of various alternatives, a majority of the
Commission is unable at this time to agree upon any resolution to the issues presented in this
docket.”"!

The agency’s non-action ultimately led to challenge to the rules brought by the Radio
Television News Directors Association.'”* A panel of the D.C. Circuit Court of Appeals then
gave the FCC until September 29, 2000 to defend the rule.'”® No Commission action was taken
until on October 4th, 2000, when in the middle of a highly contested presidential election, the
FCC launched a social experiment on the effect of the repeal of these rules releasing a public
notice with the title: “FCC suspends Political Editorial and Personal Attack Rules for 60 Days;
Asks Parties to Submit Evidence on Effect of Suspension.”">*

The agency argued that the election season would offer an incredible opportunity to study

155

the effects on content, if the rules were not in place. *> The FCC never had a chance to generate

*1d. at 669.

130« the Commission’s judgment regarding how the public interest is best served is entitled to substantial judicial
deference... The Commission’s implementation of the public interest standard, when based on a rational weighing of
competing policies is not to be set aside by the Court of Appeals, for the “weighing of policies under the ‘public
interest standard is a task that Congress has delegated to the Commission in the first instance.” Id. at 660.

15! public Notice, 12 FCCR 11956 (1997).

132 Radio-Television News Directors. Association v. FCC, 184 F.3d 872 (D.C. Cir. 1999)

"3 1d. at 889.

4 rCe 00-360, In the Matter of Repeal or Modification of the Personal Attack and Political Editorial Rules, 15
FCCR 19973 (2000).

'331d. at paragraphs 10-14.
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the evidence as the D.C. Circuit Court of Appeals ordered the Commission to repeal immediately

its Personal Attack and Political Editorial Rules.'>¢

The order effectively overruled the FCC’s
decision to suspend the rules for 60 days in order to collect evidence and public comment on the
rules. The decision did offer the agency the opportunity to initiate a new rule making proceeding
to study and decide the matter, if it wished to do so. The FCC was reluctant to do so, and in

August of 2011, after significant pressure from Congress, the FCC finally removed the Fairness

Doctrine from the agency’s regulations permanently.'’

Indecency and Children’s Television

The FCC’s traditional regulation of the broadcast media includes a long standing desire
to promote diverse and antagonistic viewpoints. Despite this stated policy goal, recently the
Commission has been reluctant to include any regulatory schemes that involve making

judgments about content.'®

In a Notice of Proposed Rule Making issued in 2002, the
Commission stated the concern that any regulations that encouraged judgments about content

would be inherently subjective, and thus problematic under the First Amendment."”’

136 «“The court is now confronted with the October 4th Order. Clearly, the Order is not responsive to the court's

remand. The Commission still has not provided adequate justification for the rules, and in its Order provides no
assurance that it will do so. The suspension of the rules for 60 days simply has the effect of further postponing a
final decision by the Commission. Incredibly, the Order reinstates the rules before the Commission will have
received any of the updated information that the Commission states it requires in order to evaluate the rules.” Radio
Television News Directors Association v FCC, 229 F. 3d 269 (2000).

"7 The Fairness Doctrine was one of 83 existing media regulations repealed by the FCC. See Press Release dated
August 22, 2011, “Fairness Doctrine” and other obsolete provisions among those deleted; Actions consistent

with Chairman Genachowski’s regulatory reform agenda and commitment to act in accordance with recent
Executive Order to improve regulation and regulatory review,”

http://transition.fcc.gov/Daily Releases/Daily Business/2011/db0822/DOC-309224A1.pdf, last accessed October 1,
2011.

138 Report and Order and Notice of Proposed Rulemaking, 2002 Biennial Regulatory Review — Review of the
Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the
Telecommunications Act of 1996, MB Docket 02-277, 18 FCCR 18503 (2003) {Hereafter: 2002 Biennial Review
Order}

71d. at 18537.
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Despite the concerns over subjective judgments about political or editorial content, the
FCC has issued guidelines that cover the broadcast of indecent content. A provision on
indecency was included as part of the 1927 Radio Act. "No person within the jurisdiction of the
United States shall utter any obscene, indecent, or profane language by means of radio

communication.”®

This provision was included in 1934 Communications Act, and then later
transferred into Title 18, Section 1464, of the U.S. Code.

The regulations which restrict or control the airing of indecent or obscene content rely
heavily on the idea that broadcasting is intrusive, pervasive and may have secondary effects that

Government has an interest to control.'®!

Lucas Powe suggests that these fears of the effects of
exposing minors to graphic sexual (or violent) content are a legacy of broadcast history.'®
Where print media had long standing traditions providing political content, radio is the “lineal

descendant of operators of music halls and peep shows.”'®?

Powe’s discussion appears valid, as
the societal objective of keeping sexual content away from children has provided the FCC with a
legal justification to restrict and control certain types of speech.'®*

The Commission issued the first fine for the broadcast of indecent material in 1970 when
it punished WUHY-FM, an educational radio station, for airing a profanity-laced interview with
guitarist Jerry Garcia of the Grateful Dead.'® In 1978, the Supreme Court ruled on the

constitutionality of indecency regulation in Federal Communications Commission v. Pacifica

Foundation.'*® The case began after a Pacifica station in New York played a recording of a

1908 29, Radio Act of 1927, Pub. L. No. 632, 69th Congress.

' This justification for a content restriction was at the heart of the Pacifica decision which dealt with indecency
enforcement and is now being used as a justification for proposed content guidelines dealing with violence. Federal
Communications Commission v. Pacifica Foundation, 438 U.S. 726 (1978). {Hereafter: FCC v Pacifica}

12 powe Ir., supra note 12.

163 4.

' FCC v Pacifica, supra note 85.

195 In the Matter of WUHY-FM, Eastern Educational Radio, 24 FCC 2d 408 (1970).

1 BCC v. Pacifica, supra note 85.
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twelve minute monologue from comedian George Carlin.'” The “Filthy Words” recording was a
monologue, laden with profanity, proposed seven words that could not be spoken on-air by
broadcasters. The afternoon broadcast was heard by a parent driving with his teenage son.
Although the station broadcast a warning about the content of the discussion prior to airing the
monologue, the father and son apparently did not hear the disclaimer. The parent filed the only
complaint regarding the broadcast.'®®

The primary issue before the Supreme Court in Pacifica was whether or not the FCC had

169

the power to regulate the broadcast of indecent speech that was not obscene. ™ The Supreme

Court ruled that the FCC had such a power, because the agency was not trying to suppress

170 11 the decision, the Court

indecent speech, but to keep such speech away from children.
recognized the rights of a listener to receive material, but found that restrictions on the time of

day indecent material could be aired to be valid, due to the concern about the direct availability,

. 171
or pervasiveness, of broadcast content.'’

“The result turns instead on the unique characteristics of the broadcast media combined with society’s right
to protect its children from speech generally agreed to be inappropriate for their years, and with the
interests of the unwilling adults in not being assaulted by such offensive speech in their homes.”'"*

After Janet Jackson’s infamous “wardrobe malfunction” during the broadcast of the NFL

Superbowl in 2004,'” indecency enforcement temporarily became a headline grabbing

17 The “Filthy Words” recording was a discussion of seven words a person could not say on-air during a broadcast.
The monologue, which was laden with profanity, proposed seven such words. Id. at 726-727.

' The seven words in the Carlin monologue were shit, piss, fuck, cunt, cocksucker, motherfucker and tits. After
proposing these seven words, Carlin launched into a discussion of the ways shit and fuck could be used within
sentences. The father and son heard the broadcast but missed the disclaimer warning listeners about the upcoming
content. Id. at 727.

'1d. at 730.

'791d. at 728.

171 1d.

172 1d.

' During the live broadcast of the 2004 NFL Superbowl, pop singer Justin Timberlake accidentally removed a
piece of singer Janet Jackson’s outfit during a sexually suggestive dance routine during the half-time show.
Although Jackson’s nipple was covered, and her breast was only visible for 19/32 of a second, the FCC received
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regulatory mechanism for the the Federal Communications Commission. Despite the attention
periodically given to the issue,'’* historically the FCC has demonstrated a limited enforcement of
its indecency guidelines, issuing a total of 92 fines between 1970 and 2004.'”

The FCC’s regulatory focus on children and content extends past indecency, however.
The agency also requires broadcast television stations to provide programming each week
targeted at children. In 1990, Congress enacted the Children’s Television Act (CTA) to increase

the amount of educational and informational programming available on television.'’®

The media landscape that affects children is changing rapidly. Electronic media has assumed an
increasingly integral role in the lives of children and, as a result of a number of technological innovations,
children today can access the same content sources from a variety of media platforms, many of which are
portable. This increasingly complex media environment carries both risks and opportunities for the nation’s
children, and”%an pose a challenge to parents and caretakers seeking to monitor what children are watching
and hearing.

In addition to limits on the amount of time broadcasters may devote to advertising during

178

children’s programs, " the CTA requires broadcast television stations to serve the educational

and informational needs of children by airing at least three hours per week of "core

nearly 542,000 complaints about the broadcast. Video of the halftime show is available online at:
http://www.youtube.com/watch?v=npF 1IkKEM90, last accessed August 1, 2011. Complaints Against Various
Television Licensees Concerning Their February 1, 2004, Broadcast of the Super Bowl XXXVIII Halftime Show,
Notice of Apparent Liability for Forfeiture, 19 FCCR 19230 (2004).

' In a study of 36 fines issued by the FCC for the enforcement of indecency between 1989-1997, evidence
suggested that external pressure by interest groups on the agency and Congress was likely responsible for the
Commission’s fluctuating commitment to indecency enforcement. “In terms of the FCC's enforcement of indecency,
one could argue that the fact that the Commission has issued only five indecency fines since 1995 is an indication
that broadcasters may have gotten the message that indecency will not be tolerated. However...the reason behind less
indecency fines may very well be that the FCC has shifted gears and is moving away from its tough enforcement of
indecency, at least until religious groups and concerned citizens begin to apply pressure once again.” Milagros
Rivera Sanchez and Michelle Ballard, A Decade of Indecency Enforcement: A Study of How the Federal
Communications Commission Assesses Indecency Fines (1987-1997), 75 J and Mass Comm Q 143 (1998).

175 Frank Ahrens, FCC Indecency Fines, 1970-2004, Washington Post, November 11, 2005.

7% Children's Television Act of 1990, Pub. L. No. 101-437, 104 Stat. 996.

177 Children’s Television Guidelines, http://www.fcc.gov/guides/childrens-educational-television, last accessed
October 1, 2011.

'8 The FCC’s rules limit the amount of commercial matter which may be aired in certain children’s television
programming to 10.5 minutes per hour on weekends and 12 minutes per hour on weekdays.. These limits are
prorated for programs that are shorter than one hour in duration. The programming at issue for the commercial time
limits is programming originally produced and aired primarily for an audience of children 12 years old and younger.
Id.
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programming."' "’

The FCC defines Core Programming as “specifically designed to serve the
educational and informational needs of children ages 16 and under.” To meet the "core
programming" definition, a program must also be: a regularly scheduled weekly program, at
least 30 minutes in length, aired between the hours of 7:00 a.m. and 10:00 p.m."*

This relatively open-ended definition of content that can comply with the Core
Programming requirement has been problematic in relationship to the stated goals of the policy.
Assessments of the content actually being used to meet the obligation have demonstrated that

local broadcasters have used cartoons, syndicated teen orientated sitcoms as well as hunting and

fishing shows.'™!

Structural Regulations

Structural regulations have been used as a regulatory instrument since the inception of the
Federal Radio Commission (FRC), the predecessor to the Federal Communications Commission.
Created by Congress as part of the Radio Act of 1927, the agency was tasked with assigning
licenses to broadcasters. In broadcasting’s early days, the lack of regulation led to a chaotic
marketplace in which the radio waves were clogged with interference by broadcasters who were
operating without oversight or allocation of frequency.'® As a result of public outcry, and the
need to control spectrum usage, the Federal Radio Commission adopted the use of licenses,

which allocated frequency and transmission power to broadcasters.'®

179 4.

180 4.

B GAO Report, Children's Television Act: FCC Could Improve Efforts to Oversee Enforcement and Provide Public
Information, GAO-11-659, Issued July 14, 2011, http://www.gao.gov/new.items/d11659.pdf, last accessed October
1,2011.

182 Gee Generally, Chapter 1 in Hugh R Slotten, Radio and Television Regulation, Broadcast Technology in the
United States, 1920-1960 (2000).

18314,
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During the 1980’s, as the FCC adopted a marketplace based model of regulation, content
regulation became a secondary regulatory mechanism to promote content diversity, before being
almost entirely abandoned. Since 1996, the agency has come to rely almost entirely on a
structural based approach in order to achieve its diversity goals.

The change to the competition regulatory philosophy was the outgrowth of the
Commission’s deregulatory moves beginning in the 1980°s.'®* At the time, the FCC began to
argue that economic competition would be a better way to ensure viewpoint diversity than
content based controls.'*’ Proponents, including FCC Chairman Mark Fowler, of a more
economic approach to media regulation argued that broadcasting was a business like any other,
producing products for sale in an economic market against competitors.'*® As such, regulations
limiting the size of these companies should also be modified, as the tight limits on horizontal and
vertical ownership of stations restricted a broadcast company’s ability to make use of the
economies of scale. The Commission and its proponents argued that maximizing profits is a,
“...valid, desirable, motivating and socially beneficial goal.”'*’

Proponents of the competition based approach implemented through a structural
regulation regime also believe there is a benefit in the approach that goes beyond the economic
aspects of the regulation, namely that a reliance on structural regulation provides the FCC with a
mechanism to implement a system of content neutral regulation that will still create diversity in

188

media content. "~ In the modern media environment, where the same content is subject to

different regulatory standards depending on which type of media carries it, a universally applied

'8 Albarran & Loomis, supra note 10.

185 Mark S. Fowler & David L. Brenner, A Marketplace Approach to Broadcast Regulation, 60 Tex. L. Rev. 207
(1982).

18 «“The Commission, as much as possible, should rely on market forces rather than its judgments on program
service or other licensee decisions to determine where the public interest lies in broadcasting.” Id. at 235.

" Rice, supra note 5.

188 Craig R. Smith, The Campaign to Repeal the Fairness Doctrine, 2 Rhetoric & Public Affairs 481, (1999).
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level of constitutional review could provide some sense of regulatory certainty of the FCC’s
ability to regulate the content of broadcasters. Historically, broadcasting has been treated
differently than other types of media by regulators and the courts. The courts have traditionally
judged First Amendment challenges the content regulation of over-the-air broadcasters by using

a rational basis standard of review.'®

The addition of new media types and cross-media
convergence has further complicated the regulatory issue, as cable regulations,”” internet and
print media, are reviewed under strict scrutiny.'”’ The adoption of a content-neutral structural
regulations would bring broadcasters more into line with other types of media.'”

Proponents of the structural regime argue that by relying on the marketplace to create
content diversity, the Commission would no longer have to involve itself in constitutionally
questionable policies which compel or restrict speech based on its content, generating a two-fold
benefit for the creation of diversity.'”> First, by removing the burdens of compliance with
content regulations from broadcasters, broadcasters become free to experiment with new formats
and programming types.'”* Proponents continue to suggest that regulations such as the Fairness

Doctrine essentially required broadcasters to provide similar coverage and viewpoints on issues,

a process which actually homogenized content by restricting viewpoint diversity in media

'% Courts employ multiple standards of review when assessing whether state action violates constitutionally
protected interests. Traditionally, state action against print media content has been reviewed under strict scrutiny
requiring a compelling government interest and narrow tailoring. See Near v. Minnesota, 283 U.S 697 (1931).
Broadcasting regulations have been traditionally been reviewed under a less protective standard of rational basis.
Rational basis review is frequently applied in administrative law, and has remained the standard when reviewing
broadcast cases. See NBC v. United States, 310 U.S 190 (1943)

0 Turner Broadcasting v. Federal Communications Commission, 512 U.S. 622 (1994).

! Reno v. American Civil Liberties Union, 521 U.S. 844 (1997).

12 By bringing broadcasting into line with other types of media, one also increases the ability of broadcasters to
compete in the new media markets. Thomas G Krattenmaker & Lucas Powe Jr, Regulating Broadcast
Programming, (1994).

193 Thomas Hazlett and David Sosa, Was the Fairness Doctrine a “Chilling Effect”? Evidence from the Post
Deregulation Radio Market, J. Legal Stud. 68 (1997).

194 «Sensible regulatory policy...would take as its goal the promotion of well-functioning markets in broadcast
programming, not the creation of cookie cutter stations...the FCC should laud, not seek to retard, the development
of specialty stations, the broadcast of material that shocks the cultural norm, the evolution of efficient format types
and national networks....” Krattenmaker and Powe, supra note 116 at 280
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content.195

Therefore a regulatory environment which removes these obligations is likely to
produce additional increases in the diversity of programming options available as stations which
no longer are forced to weigh concerns over response and access are likely to expand the content
beyond types typically to be considered “safe.”'”

A second benefit of a content neutral regulatory policy removes the need for the
Commission to adjudicate fairness or access complaints, so the FCC may rededicate the staff and
financial resources set aside to enforce regulations and focus on the important technological
aspects of its regulatory mandates.'”’ Krattenmaker and Powe propose that, even if one sets aside
the constitutional questions about content regulation by the government, the practical costs
associated with the adjudication of complaints under the Fairness Doctrine never produced gains
which outweighed the costs spent on the complaint enforcement.'”® Additionally, a stronger
focus of FCC regulatory efforts on technical issues, like spectrum allocation, might provide the
Commission with opportunities to increase the number of owners to broadcasting or facilitate

and increase in access to new media outlets, thus further enhancing the diversity of sources

available to consumers.'”’

'3 Opponents of content regulation argue that any restriction on content in someway creates a chilling effect on
potential speech. Fears of indecency enforcement action may result in some programs with borderline content not
being aired, while content carried to meet obligations of the Fairness Doctrine may force a broadcaster to carry
speech it does not agree with. Therefore a broadcaster becomes less likely to carry the content in the first place. Id.
1% Proponents of removing content controls never seem to provide an explanation as to what is preventing these
programming choices from being made under the current regulatory system, or to provide any evidence that such
positive changes occurred in a post Fairness Doctrine era. Id.

"7 While some have argued that the Commission confine itself to technical regulation only, the reality is that the
Commission’s regulatory mandate requires a consideration of content. Technical decision making has factored into
the FCC’s process, but content based questions have also factored into this. The allocations of radio and television
stations were based on the decision to ensure the widest possible dispersion of broadcast signals to provide
transmission coverage the largest number of people possible. Even under the contemporary delegation of the
Telecommunications Act, the “public interest” standard still applies. Prometheus Radio Project v. FCC, 373 F.3d
372 (3d Cir. 2004). {Hereafter Prometheus 2004}

%8 powe Jr. Supra note 12.

1% Adopted from Krattenmaker and Powe’s four principles of regulation in Chapter 11 of Regulating Broadcast
Programming, Krattenmaker and Powe, supra note 116 at 316-323.
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As a direct result of changes in regulatory philosophy that moved the FCC towards a
deregulatory and later competitive ideology, the Commission began a process which, in addition
to repealing some content based regulations, raised the limits on the number of stations a single
company could own. Eventually, the Commission adopted its Outlet Diversity Policy as the
primary tool for the regulation of broadcasters.*”

Defined by the FCC as “The control of media outlets by a variety of independent
owners,””"! Outlet Diversity is the policy name given by the FCC to the numeric ownership
limits the agency enforces for common ownership of broadcast stations. The logic of the FCC’s
Outlet Diversity policy relies on the idea that licensing a diverse set of station owners will
stimulate the competition for audiences that will create diversity of programming content.”*> The
FCC retains a longstanding belief that each individual owner in a media market will provide one
viewpoint, and that competition, both internal (from commonly owned stations) and external
(from competitors) will result in an increase in content diversity which meets the stated policy
goal of a diversity of viewpoints. As commercial entities, media outlets generate income by
selling audiences to advertisers, therefore, external competition limits a station’s audience in
situations where competing media organizations provide similar or identical formats.*”> When
competing media outlets are providing similar programming, and thus splitting the potential

audience for that programming choice between them, theoretically an economic incentive is

299 «“The principal means by which the Commission has fostered diversity of viewpoints is through the imposition of

ownership restrictions... [D]iversity of ownership as a means to achieving viewpoint diversity has been found to
serve a legitimate government interest, and has, in the past, been upheld under rational-basis review." Further
%f)tice of Proposed Rulemaking, 10 F.C.C 3524, 3549 (1995) and 2002 Biennial Review Order, supra note 84.

Id.
22 The FCC “...has historically used voice-count tests as a means of promoting diversity.” Sinclair Broadcast
Group v. FCC, 284 F.3d 148 (D.C. Cir. 2002).
293 John Dimmick& Daniel G. McDonald, Network Radio Oligopoly 1926-1956: Rivalrous Imitation and Program
Diversity, 4 J. Media Econ 197, (2001).
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created to provide alternative programming options to competitors. This incentive to create new
programming options will therefore result in content diversity.

If external competition between media organizations theoretically produces content
diversity, what about the internal competition between commonly owned media outlets? The
theory of a relationship between internal competition and diversity relies on Peter Steiner’s 1952
proposition that a monopoly firm in media could provide more diversity than competing firms.*%*
The FCC has adopted this theory as part of the support for the current reliance on a structural
regulatory scheme, arguing that as more media outlets are consolidated into common ownership,
an economic incentive is created for a media organization to provide a more diverse set of
programming, rather than to provide multiple programming formats that compete for audience
with other commonly owned stations.*"’

Competition for audience then, according to theory, creates content diversity through
economic incentive, as desirable programming content will be produced by competitors seeking
to generate audiences.”® An audience makes choices, and by keeping marketplace mechanisms
in place, you provide the freedom for these consumers to “shop” for the content they want.*"’

The FCC’s reliance on marketplace/economic approach of structural regulation is not

without critics. Some have pointed out that the current regulatory scheme results in a system

204 peter Steiner, Program Patterns and Preferences, and the Workability of Competition in Radio Broadcasting, 2 Q

J Econ 194, (1952).

293 Berry and Waldfogel’s work suggested that an increase in the diversity of radio formats following the passage of
the 1996 Telecommunications Act was evidence of positive effects of ownership concentration. Relying on format
names, rather than a direct examination of the content of the stations, the conclusions they reach are suspect. Radio
Format names are often marketing tools, and although stations may carry very similar programming, they may have
different “formats.” Steven T. Berry & Joel Waldfogel, Mergers Station Entry, and Programming Variety in Radio
ggoadcasting, NBER Working Paper 7080, available online, http://www.nber.org/papers/w7080 (1999).
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where the focus on profits ends up short changing the needs of smaller groups.””® As advertising,
based on audience size, is the engine of broadcaster profit, the incentive is not to create diverse
programming targeting different groups, but rather to provide content designed to attract larger
groups, preferably those with demographic attraction to potential advertisers.*”’

Unfortunately for the FCC, among the critics of its structural regulation policies are the
federal courts. The central criticism has been the Commission’s inability to produce rational
empirical evidence supporting licensing and ownership decisions. In Lamprecht v. FCC,*"° the
court threw out the Commission’s gender licensing policy which was designed to increase
ownership diversity by awarding an enhancement to license applications made by females in
cases of competing applications.”'"' At the heart of the decision was the FCC’s failure to provide
empirical evidence that female licensees provide content which is substantially different than

212

. . . 213 . e .
male licensees.” ~ In Schurz Communications v. FCC,”~ the Commission was criticized for

failing to provide any evidence that an increase in source diversity led to increases in program

208 Christopher Sterling, in Media Ownership; Research and Regulation, supra note 5. See also Phillip Napoli, The
Unique Nature of Communications Regulation: Evidence and Implications for Communications Policy Analysis, 43
J. Broad. & Elec. Media 565 (1999).

2% Not all audiences are equal. Some demographic groups are targeted with multiple forms of similar programming
content in order to deliver as large a portion of the group to advertisers as possible. This process, which is common
in local clusters of co-owned radio stations, seriously undermines the rationale for relying on an economic approach
to content selection by broadcasters. Some examples exist of locally co-owned stations airing nearly identical music
formats, thus providing “a choice” that still is focused on delivering specific demographic groups to advertisers.

219 Lamprecht v FCC, 958 F.2d 382 (D.C. Cir. 1992).

' In order to achieve a “diffusion of the control of media of mass communications” the FCC awarded what it
referred to as a “quantitative integration credits” for a variety of factors including education, experience and local
involvement. Id.

*’In 1982, Jerome Lamprecht was involved in a comparative licensing hearing against Barbara Marmet for a
Middletown, Maryland, radio station. During the process, and ALJ awarded an additional enhancement to Marmet
for her gender which gave her a higher composite score than Lamprecht. On appeal, then Judge Clarence Thomas
wrote a majority opinion which argued that the promotion of viewpoint diversity was an “important government
objective” but the FCC’s gender policy was not related to the goal of programming diversity. Thomas’s opinion
relied heavily on the empirical data from a Congressional Research Study which demonstrated that stations owned
by women only program women’s programming in one third of cases and that women owners were no more likely
than men to carry minority programming. Id.

213 Schurz Communications v FCC, 982 F.2d 1057 (7th Cir. 1992).
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diversity. In Sinclair v. FCC, the court stated that the FCC’s desire to maintain eight local voices
was unsupported and not rational *'*

Nevertheless, in June, 2003, in response to the requirement of a quadrennial review of the
media ownership rules, the Commission, without a period of public comment or review, released
a revised set of rules that relaxed media ownership limits.*'> At the heart of this order, which
would have allowed substantial additional concentration of media ownership, was the FCC’s
new Diversity Index.*'® The Diversity Index was based on the Herfindahl-Hirschman Index
(HHI) measurements used in anti-trust inquiries and included a new ranking system for different
types of media.*'” The Commission’s stated goal was to assure that at least six competitors -
newspapers, radio, television and internet sites - would exist in each market.*'®

Following a large public response against the new ownership limits, a legal challenge to
the order occurred in Prometheus Radio Project v. FCC.*"® Although the Third Circuit Court of
Appeals stated that its, ““...deference to the Commission’s judgment is highest when assessing

the rationality of the agency’s rulemaking procedures. ..”**

the majority took a dim view of the
FCC’s new Diversity Index and the relaxed ownership limits the Diversity Index could

mathematically justify. Because the Commission had failed to provide any evidence to support

1% Sinclair v FCC, supra note 126..
*1> Under the Administrative Procedure Act, formal rulemaking proceedings call for a period of public comment
and review. The Commission’s failure to engage in this step during the process and the high number public
comments criticizing the decision which followed the release of the FCC’s Diversity Index played a part in the
majority’s opinion in the first Prometheus remand. Prometheus 2004, supra note 121.
21: 2002 Biennial Review Order, supra note 84.

Id.
1% A summary of the changes and and example of how the Diversity Index would be applied to “Anytown, USA” is
available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-235047A1.doc, last accessed July 1, 2011.
*1% prometheus Radio Project is a “ not-for-profit association dedicated to the democratization of the airwaves
through the proliferation of non-commercial, community based, micropower stations,” more info on the group is
available http://prometheusradio.org/about us, last accessed October 1, 2011.
2% Cases involving administrative law decisions theoretically grant deference to the agency’s expertise in rule
making, examining instead whether or not the weight of evidence supports the rationale of the decision. Id. On the
deference standard applied by courts reviewing an agency decision, see Chevron, U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984).
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**! the court remanded to the FCC the assumption that different media

its decision-making,
sources were, and could be counted as, equal.222 The court also held that the FCC had failed to
demonstrate that alternative media, such as internet sites, provided substitutability for traditional
broadcasters or other traditional media, pointing out that an internet site created by an existing
media outlet did not enhance diversity.**’

The remand in the Prometheus decision remains at the center of the FCC’s media
ownership rule review.*** Importantly for the entire structural regulation regime, the Prometheus
decision made clear that in order for the Commission to modify its regulations in any significant
way, whether in favor on increasing concentration or some types of rollbacks, the FCC must
generate evidence that at least rationally supports the agency’s rulemaking decision.”” Yet, since
the Commission continues to be reluctant to engage in content based research which could

provide some evidence of diversity, changes to the structural regulation regime seem unlikely, at

least in the short term.>%¢

! Prometheus 2004 supra note 121.

myy
2 1d. at 455.

**% The mandates of the original Prometheus remand are among the considerations of the FCC’s 2010 Quadrennial
Review. In the Matter of 2010 Quadrennial Regulatory Review — Review of the Commission’s Broadcast
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, 2010
Notice of Inquiry, http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-10-92A1.pdf, last accessed July 1, 2011.
{Hereafter: 2010 NOI} A second remand, handed down by the Third Circuit on July 7, 2011, actually compels the
FCC to consider evidence issues in the context of the ongoing proceeding. Prometheus Radio Project v FCC, 3rd
Cir, July 7, 2011 {Hereafter Prometheus 2011}

23 This has been an ongoing problem for the Commission when dealing with legal challenges to structural
regulation. Given the substantial evidence test, which allows a reviewing court to overturn an agency decision which
is unsupported based on the whole proceeding record and the court’s traditional deference to administrative agencies
in the rulemaking process, (under Chevron) one must ask why the Commission continues the process of failing to
generate any evidence to support its decision making. See Chevron, U.S.A., Inc. v. Natural Resources Defense
Council.

2% The Commission has stated a belief that any analysis of content it conducts will be subjective. It has used this
position to support the ongoing decision to not produce evidence. Given this, it seems that most likely source for this
type of data will be from the regulated industry and from academics. Lee Bollinger suggests that relying on evidence
from the regulated industry results in a process where self serving evidence becomes the rationale for policy. As the
FCC has failed to even produce evidence which favors the industry position, it should consider commissioning some
outside research. A policy evaluation in this area is past overdue. See Lee Bollinger, Images of a Free Press, (1991);
2002 Biennial Review Order, supra note 84.
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Content vs Structural Regulation

Despite the FCC’s refusal to implement content regulations designed to enhance
viewpoint diversity, the Supreme Court stated in both the NBC and Red Lion decisions that a
content regulation can act as a mechanism to increase the quantity of speech.””” Some have
argued that this reliance on government to protect the systems of free expression, a neo-liberal
position,**® acts to balance out the resources groups and individuals can use to promote ideas in
the public sphere.”” Government, rather than suppressing speech, provides opportunities to
enhance citizen access to diverse and antagonistic viewpoints.

Jerome Barron extended this line of reasoning, arguing that although we cherish the
principle of free expression, as a society, we have not sufficiently enhanced the opportunities to

use those rights.**’

He has suggested that government has a role to play in mandating access, and
specifically a right of reply, to not just broadcasters, but the media as a whole. By not mandating
some access and reply rights in the media, the government allows media owners to drown out
alternative views much the way a sound truck would do if used in public place.

Krattenmaker and Powe agree that government policies should foster diversity, but they

argue that relying on government places the government in an unacceptable position of editorial

7 Lee Bollinger has suggested that despite this confusion, this area of law is no less coherent than other issues,

including libel, which deal with the First Amendment. Bollinger, supra note 150.

%% Helle also proposes that neo-liberals adopt some skepticism regarding the reliance on government to foster
diversity. Steven Helle, Whither the Public’s Right (Not) to Know? Milton, Malls and Multicultural Speech,1991 U.
1. L. Rev. 1077 (1991).

29 See Thomas Emerson, System of Freedom of Expression, (1970) and Mark Graber, Transforming Free Speech:
The Ambiguous Legacy of Civil Libertarianism, (1992).

230 Jerome Barron, Public Access to Print Media, A Right of Access and Reply, 80 Harv. Law Rev 1641 (1967).
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231
1.

control.”" They believe that government can, and even should, subsidize speech, but that

232 . :
How does one decide what access is

significant problems lie in the application of this theory.
mandated, and how to enforce it? Granting access rights will require broadcast outlets to replace
some programming that would have otherwise aired.”>> Because the entire process is political,
classifying programs becomes constitutionally problematic.”* Additionally, simply requiring
broadcasters to air a certain amount of a type of programming content has proved to be
ineffective.” Time requirements that leave the discretion over what kind of programming
should be run in the hands of the licensee, such as the current FCC policy regarding children’s
television, fail to assure this programming is of a quality that meets the objectives of the
regulation.>**

Paradoxically though, the courts have been far more likely to uphold the FCC’s direct
regulation of content than its structural ownership rules.>” Content neutral structural regulations
have been routinely rejected for a lack of supporting evidence™*; while directed regulation of

content has been upheld as a legitimate mechanism for the enhancement of diversity of ideas.””

One has to ask why this paradox exists?

! Krattenmaker and Powe, supra note 116.

>21d. at 320-321.

> 1d. at 321-323.

> 1d. at 318-319.

3 The FCC’s Children’s Television rules have been criticized for a loose definition of what constitutes
programming that can count towards the 3 hour per week obligation. MM Docket No. 00-167,
http://hraunfoss.fcc.gov/edocs public/attachmatch/DA-07-1716A1.pdf, last accessed July 1, 2011.

% The policy question is front and center in this contention. When one sets aside the iron-triangles and other
protectionist mechanisms, policy makers and evaluators, at least in theory, argue that policy should meet its
objectives. Stella Theodoulou & Chris Kofinis, The Art of the Game, Understanding American Public Policy
Making, (2004) and Frank Baumgartner & Bryan Jones, Agendas and Instability in American Politics, (1993).

7 Compare the decision in Red Lion with Tornillio v Miami Herald. Both were access cases based on a legal
obligation which provided for a right of response. In Red Lion, a broadcasting case, the regulation was upheld, but
in Tornillio, a print case, the statute was not. Although decided earlier the court ignores the Red Lion decision in its
Tornillio decision. Miami Herald Publishing Co. v Tornillo, 418 U.S. 241 (1974).

¥ See: Prometheus 2004, supra note 121

% See Red Lion v FCC supra note 34, NBC v U.S supra note 37.




