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FCREWCRD

Hermonious relations between employer or their arganizations and
trade unions ere impoartant for several reasons. The ability of manage-
ment eand labor to wark out solutions to their problems is a significant
factar in promoting a sound and prosperous economy and the welfare of
the general population. Moreover, sound industrial relations is a
most effective means of combatting totalitarian influences, whether
from the left or the right, which seek to exploit differences between
management and labar for their own advantage.

A great responsibility sccardingly devolves upon employers' and
employees' associations in meking the best possible use of oppertunities
for collective bargaining which can be preserved,as experience has de-
monstrated, only in a democratic society. In his report, Mr. MacDonald
has endeavored to present his under standing of the manner in which
employers' associations in Western Germeny apmroech the question of
collective bargaining. In so doing, he has also sought to describe
the carresponding position of organized labor,

Mr, MacDonald's report, as well as other reparts published in
the *Visiting Expert Series", have touched upon the relationship
between employers' associations and trade unions to government.

This question has been and continues to be a major problem in demo=
cratic nations. There are no hard-and-fast rules which can be given,
in any particular instance, by which the position teken by management
and labor =ingly or jointly can be evaluated.

In my judgment, however, the exchange of views with informed
persons from other countries may assist German employers' associations
and trade unions in arriving at their own evaluation of the proper
relationship to government. Through the cultural exchange program
being conducted under Military Government auspices, trade unions and
employers' representatives are being afforded en opportunity to
discuss and apmaise, at first hand, the policies and practices o
labor and manegement in the United States, Great Britain, and other
nations,
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Director
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EMPLOYERS' ASSOCIATIONS IN WESTERN GERMANY

INTRODUCT ION

I was invited by the Office of Military Government for Germany (U. S.),
Manpower Division, to visit Germany in order to study and report upon the
format ion and activities of employer organizations in the industrial
relations field, The scope of the project was ‘es follows: to
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study the types of employer corganizations that have been
established since the end of the war,

determine the extent to which they follow the pattern of or
are different from German employer organizations before the
end of the war.

determine how the zssociations concerned primarily with industrial
relations' matters fit into the over-&ll pattern of employer
organizations.

make an evaluation of the probable effectiveness of employer
orgenizations in fostering collective bargaining in the industrial
relations field, and discouraging arbitrary action on the part of
either management or labor, with the resulting overemphasis on
legislative action and the use of labor courts.

determine whether the internal manesgement of employer orgenizations
follows democratic principles or is based on the autocratic rule
of major employers or groups of employers,

provide the opportunity to discuss with representatives of the
organizations contacted the form and concept of employer
organizations in other countries, especially Great Britain,

with emphasis on the increasing consciousness of labor-manpagement
cooperat ion,

It was agreed that, for the purpose of the investigatiom, I should
review conditions in both the U, S. and British Zones, The period of

NOTE:

The views herein expressed are those of the author, and do not
necessarily reflect the views of U, S, Military Government,



oy research was necessarily limited, and accordingly my aim was to make
as intensive an assessment as possible of the prevailing developments
through the examination of a cross-section of the German econcny,
Accordingly I visited Hesse, Bavaria, Wuerttemberg-Baden, North Rhine-
Westphalia, Lemgo 1/, Hamburg, Bremen, and Berlin, and had meetings with
officials of the U, 8. and British Military Governments, representat ives
of employers' associations and of individusl managements, trade union
officers, and German government officials, There was also, of course,

a considerable amount of docurentary evidence to be examined,

1/ Zonal headquarters of the Manpower Adviser's Office of British
Militery Government. :
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FPRELIMINARY OBSERVAT IONS

In view of certaim impressions that I received from my interviews,
I believe, that at the risk of appearing pedantic or doctrinaire to those
Tfamiliar with this depertment of sociml activities, it is essential at the
start to state certain fundamental principles in regard to employer as-
sociations of this type - that is those dealing with labor questioms amnd
commonly described in Germamy as "social-polit ical® and to use them as a
rard-stick at all times, It should be moted here that I have tlroughout
the report used the adjective "social-political® im referring to such
crganizations. The report is almost wholly confimed to them, as my terms
of reference suggested, although "economic® organizatioms, that is, those
concernad with economic issues of supply and demand of materials, taxationm,
e¢te. (Wirtschaftsverbaende) are necessarily touched upon from time to time,

It is certainly not my intentiom to be deoctrinaire. I appreciate
that Germany cannot be regarded as a "tabula rasa," on which the various
rarties concerned with present and futwre policies, can imprint the most
up-to-date theories, They have to work sgaimst a backgroumd of preseat
and pressing economic factors, and of prejudices apmd traditions deriving
from the last regime or from its predecessor., Nevertheless, there is an
cpportunity here to preach new concepts or to refurbish and improve the
better old ones, always with the basic aim of promoting democratic
ingtitutions,

For myself, I have always borne in mimd, by way of comtrast or
comparison, the situation in the United Kingdom, The attitude of Allied
administrators in Germeny has similarly been to a degree inf luemced by
the experience and policies of their own countries, which mey be very
different, It is unlikely, therefore, that my views on the fundame ntals
of employer organization will be fully accepted by all of them,

Employers' associations sre trade unioms of employers - bodies
voluntarily emerging out of the need to present the ccllective views of
their members, The employers' asscciation in this semse is a democratic
entity existing within and possibly only under a democratic state, It
is sectional in the same way as, on & larger scale, is & trade union of
workers, and is in itself no more objectionable, Its purpose is, mot or
should be, to thwart labor organization or to pit the forces of organized
enployers against it, It is, of course, true that there will be friction
of greater or lesa severity between the two parties - neither has a
monopoly of reasonablemess - but the true aim is to avoid disruptiwe
struggle so far as possible, and, in a disciplined memmer, to negot iate
to the fullest extent as partners in indus try and with a due awareness
of their respomsibilities to the community as a whole, They should
érrange that, if, as may well happen, their joint efforts cannot produce



a solution of any issue, a settlememt will nevertheless be procured, not
only in their own interest but in those of the community which they serve,

This is not just idealistic talk, It is true that, even in the most
advanced democracies, employers' associations amd trade unions may in some
cases show themselves restrictive, heedless of the common weal, or inspired
by political antagonisms, But experience has proved that employers'
associations and trade unions, frequently as a result of much and of ten
painful contact with each other, can and do come to regard each other as
desirable and indeed necessary for the peaceful functioning of industry
and the satisfaction of workers' legitimate aspjrations, and that they
can be accepted by democratic governments as a part of the natural order
of things.

Incidentally, it is clearly impossible to deal with employers'
agsociations without payimg attention to what I regard as their natural
counterpart - the trade unioms, amd to the machipnery of collective bar-
gaining in which they are - or should be - the vital elements,

Employers® assoc iations, like trade unioms, have, as already said,
in general evolved in response to the needs of their members. In short,
like Topsy they were *"not born, they growed.® They are essentially
voluntary and the factor of compulsion should enter in only insofar as
the views of a democratic majority (and the qualification is important)
should ncrmally prewvail, (On this point I know that I am again on
debatable ground; many experienced Americans hold that minor it ies should
not necessarily be bound by ma jority decisioms, and advance cogent reasons
in support of their view,) Membership should also, of course, be voluntary.

This aspect requires particular emphasis in Germany. On more than
one occasion, I heard the remark that the Military Administration and .
German goverment must, by exercising pressure through one means or anot her,
directly invest the trade unions (or employers' associations) with more
authority, This is a dangerous road., Such bodies should certainly be
encouraged so long as their activities do not prejudice the welfare of the
comrunity &nd so long a@s (and I shall return to this point later) they do
not try to arrogate to themselves functions or responsibilities of
gover meent,

But the dangsr of the state's creating or forcing growth is that the
organization becomes associated with the state and, to the same extent,
divorced from its constituents., Such a process may perhaps meke the
organizations more effective in some directions; but what is gained in
one way is much more than offset in others, The strength of any such
assoc iation must ult imately depend cn the good will of its members, The
process of growth will be slow and not easy, but the results will be more.
healthy and enduring.




It should be unnecessary in the light of recent experience to stress
this point in Germany; but there is, as it scemed to me, an impatience to
build up quickly, and an appetite for power, both in employers associations
and unions.

Here I might refer to what appear at first to be contradictory tendencies
in the German approach, but which in fact are not so. There is no doubt that
the average German has an exaggerated liking for legal sanctions., Goverment
has always, and not only under the Nazi regime, made elaborate regulat ions
within which activities can be pursued; and there is an uneasiness if legal
frameworks are lacking. This inclination has been reinforced by the cir-
cumstance that they are now subject to Allied control and their econmomic
and social activities have been contained by edicts, They are, therefore,
not unpatuwally desirous of having firm off icial approval for any new
departure, Further, there is an inclinmation to start, or at least to con-
centrate, at the top rather than at the bottom; to get impressive overall
organizations apnd to get them quickly. This is no doubt partly an
expression of nationalist tendencies; but it is also a form of
authoritanianism,

At the same time, and not least amomg employers, there is a profound
distrust of interference by officialdom in what are held to be industry's
domestic affairs, The prevalent idea among employers and unions is for
govermment to give powers to industry, and then leave it to discharge them,
Where the employers deliberately seek partnership with the govemment, it
is usually because they cennot without it get something that they want.

This is to some extent a reaction against an excess of official
interference in the past, and especially in the Nazi pericd, Officialdom
hag too often in Germany been all-pervesive, and has also had a political
face, It is difficult for the German to understand that a civil service
need not be inherently political (in the party sense) or that a civil
service should be no more than the channel of government, The dislike
of the "Beamte" (civil servant) is given frequent expression, It reveals
itself in the attitude not merely towards the German govermment but also
towards the Allied Administration, Thus, in the early days of the
occupaetion, meny employers in the British Zone were prone to believe that
with a Labor Govermment in power in the United Kingdom, the British
officials must necessarily be anti-employer. In fact, I think it is true
that there was rather more sympathy far employer organizations as an
element in collective bargaining in the British them in the U, S. Zone.

It is, of course, easy to essume that in asking for freedon from
gover ment interference, the employers assoc iations are seeking license
to give full play io their most selfish instncts. This possibility in
fact must not be ignored and it will be necessary to ensure that the.
authority allowed to employers' associations is neither abused nor allowed



to go beyond its natural province, At the seme time, I consider that the
desire to form associations, now very marked, is partly a genuine impulse
towards collective bargaining. It does not follow that the objects of

such collective bargaining are always necessarily admireble, as we shall see,



HISTORIGAL BACKGRGUND

Nowhere more then in Germeny is it necessery to know something
of the past in arder to understand the present. Before the advent
of Hitler in 1933, employer orgenizations had reached an advanced
stage of development and in their different forms were very compre-
hensive. There was a concentretion of economic power in large groups
and though in general economic associations were separate from sociale
political arganizations, there wes naturally a fairly close relationship
between them. Big business was and probably regarded itself as a power=-
ful antegonist to the trade unions.

Orgenization in the social-political field was both vertical (i.e.
each major industry having its own argenization at locel, Land and
national level), &and harizontal (i.e., federation on a geographical
basis of the social-political organizations of different industries).
Worke Councils (Betriebsraete), with the backing of law, existed far
dealing with labor questions at plant level, but it was normal for
collective bargaining, in the sense of negotiation of weges, etc.,
to be on sn industry-wide basis. Employers' associations were given
the status of public corparations, (ceffentlich-rechtliche Koerper-
schaften). At national level, there was a social-politicel confede-
ration of employers, the Union of Social-Political Central Organization
(Vereinigung der Arbeitgeber).

Trade unions were also widely organized tut in a less effective
manner, There were three main groups, each covering a veriety of
trades, with a total of perhaps 8,000,000 members. The groups were
split by political and religious differences which greatly weakened
their influence both with their own members and with the employers,

During this period, there was in theory cooperation between
employers' associetions and trade unions in economic affairs as distinct
from ordinary negotiations. The Constitution of the Weimsr Republie
provided far such liaison and there was a central joint committee
(Zentralarbeitsgemeinschaft) where economic issues were to be discussed
and advice tendered to the government. High hopes had been entertained
on the labor side of this orgesnization, but they were not fulfilled;
and its influence seems to have progressively waned until it received
its "quietus" from Hitler.

In 1933, employers' associations were dissolved, as were the unions.
Economic associations (Wirtschaftsgruppen) were set up which covered
the enployers in much the same way as the German Labor Front (Deutsche
Arbeitsfront) controlled the workers. Collective bargeining disappeared,
and was replaced by tariff orders (Terifordnungen) made pur suant to the
Ordinance on Wages (Verordming ueber die Lohngestaltung, 1938).



It must be remembered, however, that the new system was in this
depar tment more palatable to most employers than to the trade unions,
gince disputes were not permitted and wages were strictly contirolled,
This 1s one reason why the trade unions tend to identify employers
with Nazism. They maintein that the large employers were the natural
buttress of the system, end that the warkers were its equally natural
enemies, It is, of course, true that powerful employing groups did
econtribute vitally to the establishment end meintenance of the Nazi
gystem,

On the other hand, to imply, as is sometimes done, that the employers
were sclely culpable and to absclve lezbor from any responsibility is
simply to ignare historical fact. The results of the last free election
and the strength of the Nazi Party showed that the Nezis had strong
popular support. Many of the trade union leaders were undeniably
hostile to the party and suffered for it. But to justify distrust
of employers in sccial=political or other relations on the grounds
of their complicity in the Nazi movement is only another illustretion
of the attitude that it was always the other man who was to blame.

It is important to meke this point, because the trade union doctrine
of putting the blame on the few is not merely historically unsound, but
dangerous from the point of view of giving the mass of the pecple a
realization of past mistakes and future needs. My main intent in
referring to it, however, is merely to note the existence of this
di strust of employers - and not only on the part of trade union officials
but also of Militery Government. It evidences itself, as we shall see,
in the insistence by the unions that they should share in every employer
activity, including menagement, and that they must heve at least an
equal voice in the formulation of all economic policies.

There was also the genuine fear of unions, at first shared by many
Allied edministrators, that the rise of employers' associations of any
sort would foster a dangerous concentration of economic power. This
outlook in the early days menifested itself in trade union opposition
to the establishment even of employers social-political organizations,
although this is steadily disappearing in the face of the unions' need
for bargaining partnerse



POST-WAR DEVELCFMENTS

Although Military Government eerly gave permission to establish
trade unions, it was not unjustifiably chary of giving the same
latitude to employer organizations, on political grounds. The distrust
of employer organizations was particulerly merked in the U.S. Zone
where the apprehension of any recrudescence of economic groupings
was not assuaged, as in the British Zone, by an easy acceptance on the
part of Military Govermment of employer corgenizations as such. In
eny case, in the early period, there was comparatively little demand
far employers' associationse. Leading employers knew thet in many
cases they were politically suspect, end they preferred to remain
if possible in obscurity. Many of them believed that a socisal
revolution was under way which would lesve no place for employer s.

As time passed it was increasingly realized by the Administrations
of the three Western Powers, that if employsrs were to be consulted
on economic matiers, as was inevitable, especially while the German
economy was 80 regidly controlled in regard to prices, weges, etc.,
it was necessary to relax the prohibition of employer organizations
to allow them to voice collective opinions. It is significent that
the first associations to be permitted were regarded as essentially
economic orgenizations, designed to give advice to the Administration
end to pass on instructions to their member ss This development began
in the British Zone as early as October 1945. In less than a year such
bodies were permitted to participate in collective bargaining "as soon
as the principles of collective bargaining has been established", a
qualification of much importance in view of the hostility of the unions
to any form of collabaration with employers.

The first stage, therefore, was the creation of traade or economic
associetions (Wirtschaftsverbaende) restricted to one industry, and
able also to deal in a fairly general way with social-political matterse
From an early period, however, separate employer social-pclitical :
argenizations were in fact develcping in a more or less clendestine
manner in preparation for the time when official approvel would be
forthcominge

An impetus was given to the return of collective bargaining by the
gradual relaexetion of the "wage stop", a process begun in 1946 and
completed some two years later, The "wage stop*, by and large, had
frozen wages as at the date of the occupation; it continued to give
effect to the tariff orders of the Nazi time. While the "stop" continued,
there was comparatively little on which employers and unions could
negotiate. But now the unions recognized the need for collective
bargaining and of employers' associations as a part of it.



Employers' asscciations appear to have developed more quickly
in the British Zone., This was natural since the industrial concentration
is much heavier there, and the need for corporate expression of industry's
views more imperative. The British Militery Government was less concerned
than US. Military Government with the danger of employers' associations
in the social-politicel field leading to concentration of economic power;
it had not donme so in the United Kingdom and, properly controlled, there
seemed to them no reason why it should & so in Germany. In the U.S. Zone
too, however, business and professional associations gradually appeared,
They were limited to one large indusiry or trade, were not to extend
beyond the Land, and there was to be no horizontal federation across
indusiry lines. Collective bargeining was openly encouraged and "employer
representations® (sozialrechtliche Arbeitsgemeinschaften) could be formed
far the purpose.

There is no need to try to recount the processes by which employer
associations reached their present fairly advanced state. It is easier
for employers than for trade unions to organize and, as & ready said,
there had been evolving embryo social-political organizations, frequently
as by=products of trade mssociations. Once the official deterrents to
associations as such were removed, growth was repid. In some cases the
economic and social-political functions continued to be exercised by the
same body, with a department for the latter (Sozialpolitische Ausschuesse).
In others social-political associations became self-sufficient (Arbeite
geberverbaende), though preserving a lisison with the carresponding
economic argenization.

In general, the tendency is for scciel-political and economic
orgenizations to be separate, but apparently not to the same extent
as befare 1933. The form depends pertly on the nature of the industry.
If it is fairly homogeneous, the two functions can be combined, but in
the more complex industries it is accepted that the economic association
cannot adequately cover social-political matters, In any case, the
distinetion is not so clear cut, as it sounds, &s the economic association
may have a sncial-political department.

There is thus no rule, although at top level there is an insistence
by employers that social-political and economic organizations should be
separates The unions also are interested in this guestion. They have
criticized the tendency to farm separate organizations on the grounds
that this can be a device on the part of employers to evade the making
of final bergains; that is, they complain that a social-political orga=
nization may refuse to conclude a wege agreement without the autharity of
the corresponding economic association. I have found no evidence to
support this allegation, If evidence does exist, it merely proves that
the employers' organization concerned is not discharging its proper
responsibilities. There should be no question of its having to secure
the agreement of another body, although there may well have to be domestic
consultation on the economic agpects of the negotiations.



The most importent reason for the trade unions' preference far
composite employers' arganizations lies in their own wish to have
more say in purely eccnomic metters. It would simplify matters in
this direction if the trade union dealt with the one body both as
regards wages, etc., and economic issues. This mey also influence
the employers in scme industries in having only the one crganization
for dealing with both functions; but it is more likely to influence
them towerds separate orgenizations, with a view to accentuating the
division between the two departments.

Very shortly after employer organizations had started to develop,
there was a tendency to affiliate across industry lines, a movement
also first apparent in the British Zcne, where it was not actively
opposede In this movement, the metal industry, as being by far the
strongest, took the lead. In January 1947 there was set up in Northe
Rhine-Westphalia the "Employers Association of the Iron and Metal
Industry for the Rheinisch/Westfalen Industrisl Area®. Associations
far other industries affiliated to it, to form the Employers' Committee
in North Rhine-Westphelia. Similar cross-industry organizations were
developing in other Laender of the British Zone, namely, the Central
Office of Economic Union in Niedersachsen and the Social=-Political
Committee of the Employers of Greater Hamburg; and the three joined
to become the Arbeitsgemeinschaft of the employers in the Zone with
their headquarters at Duesseldorf. It became the counterpert at
zonal level of the British Zone Trade Union Federation DGB (Deut scher
Gewerkschaftsbund, or DGB),

The same process was to be observed in the U.S. Zone, though the
movement met here with more opposition from the Administration. Sociale-
political arganizations were by regulation confined in their scope to
collective bargaining and were not supposed to aross industry lines,
even within the same Lend; but the regulations were quietly by-passed.
There was in fact a re-birth of the old Arbeitgeberverbaende of the
mre-1933 era. In Hesse in 1947 there emerged a federation ccvering the
ten principal industries., It did not take on any collective bargaining
functions, which remained the prerogative of the individuel "employer
representations®, Its professed task was to act as the counterpart of the
Hesse Trade Union Federation, in representing its members' views in
metters of troed policy, especially through the selection of employer
remresentatives for Labar Courts end other tribunals end public bodies;
and (& recurrent theme) to discuss with the trade unions aspects of co=
determination, &l ready a very live issue.

The last stage was the extension of organization beyond Land and
Zone level to the Bizonal (and thence no doubt in due course to the
Trizonal).

After mich discussion with the Military Government, there was created
a Working Committee of the Combined Economic Areas (Sozialpolitische
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drbeitsgemeinschaft der Arbeitgeber des Vereinigten Wirtschaftsgebietes).

It is very comprehensive in its scope, designed to cover industry, crafts,
agriculture, wholesale and expart trade, retail trade, benks and insurance,
and other trades including trensport., Membership is voluntary and restricted
to social-political organizations. Its purpose is stated in very general
terms as "to safeguard their joint social-political interests®,

It recognizes the importance of free expression of views in its
draft statutes by an article to the effect that "Should a resolution be
passed at a membership assembly or meeting of the executive despite
unanimous protest of the delegates of one economic tranch, this economic
branch may demand that its opinion and reasons be announced simultaneously
with the resolution. It has also the right to defend its own point of view".

It is significant that similer discussion with Military Government
are now under way for a bizonal organization on the economic side. 4Again
the main argument advanced by the employers in support of such a body is the
necessity for an organization to meet the trade unions' demsnd for joint
consultation on economic questions. They argue that it would be impossible
for the one body to cover both soeciaml-political and econocmic matters;
and indeed it is almost certainly true thet, even if there were such a
body, there would need to be two departments,

Summing up this sketch of the social-political structure of employers,
one finds that at local, Land and Bizonal level, the type of organization
existing prior to 1933 has been re-created, with the union of social-
political central organizations (Vereinigung der Arbeitgeber) under
another neme and with & much wider basis than the old (since the latter
was confined to "industry®) at the top.

To sum up also one's impressions of this development, there would
appear to be nothing inherently objectionable in the set-up and mueh to
commend it. The bizomal organization roughly epproximetes, in its
conception, the British Employers Confederation, In the United Kingdom,
too, the need for a joint advisory commitiee of employers with the Trades
Union Congress has been accepted as a natrral part of the peacetime economy.

1/ A bizonal trade union federation hes not been created, but a trizonal
union federation for Western Germany will be founded in October 1949.
4t mresent, there are three Land trade union federations in the
Ue8, Zone, and a zonal federation in the British Zone.
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Cne mey have some misgivings about possible future trends. The
emphgsis at this time is entirely on the consultative asnd advisory
functions of the Working Committee. How far it will remsin so will
depend largely on the attitude of the German govermment. I have met
auggestions that the Working Committee acting through group or local
arganizations, should in cooperation with the trade unions be able to
exert such influence on govermment as to make fairly sure that their
views would mrevail. It was a practice befare 1933 in Germeny that
draft social or economic legislation - which covers a wide province =
should be submitted to employers and unions, acting together, far thei
opinions, There is nothing necessarily hermful in this, and indeed it
should ease the task of legislature in the preparation of laws on the
mrinciple of which parliement has decided. The suggestions, however,
have at times gone further and indicated that the legislature must be
bound by the views of such joint bodies,

At high level, any such intentions have been disclaimed both by
unions and employers, although in conversation with representatives
of the former, the wish was evident thet the unions, along with
remresentatives of employers in both the social-politicel and economiec
fields should have delegated to them by parliament certain executive
duties, without any infringement of the right of perliasment to make
the laws. The central joint body would then decentralize its work to
the extent of giving authoarity of regionel groups for cerrying out
social and economic policy - e.g8s, the rationalization of an industry.

This indicates the need to ensure that the duties and the power
of employer organizetions (as of trade unions) must be closely watched
bty government in order that they should not at any time trespass in the
sphere of democratically-elected legislatures. Once agein the inclination
on the pert of employers' associations and unions towards assuming more
power than ere contained in their normal functions seems to be inspired
partly by e belief that governments cannot be trusted to do the right
thing. The reasoning here is unsound and is obviously influenced by
experience of the Nazi totalitarian system. It is true that governments
will at times err, but the answer is not for them to delegate their
functions to other bodies, but for them to be subject to the will of the
pecple as a whole by free and reguler election.

The assumption that because employer s and unions agree on a policy
it is therefore sacrosanct is also unsound. Each, as said at the beginning,
represents sectional and perhaps selfish interests, and it does not by
any means follow that their common policy would alweys be to the benefit
of the commubity.

I have used the word "suggestions®, but in fact there is conarete
evidence that employers and unions aspire to a dangerous measure of contral
over the economy of the country., There has, for example, been a proposal
to set up Land economic councils, composed equally of employer s and workers
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among whose meny tasks would bes:
l, to vet economic and social-political bills of the Land government;

2. to propose such bills themselves, the Land government being obliged
to submit them to the Land parliament even if not in favor of them;

3. to be autharized to meke objections to a law passed by the Land
parliament which would ensure that it would be re-submitted to the
perliament, which could pass it only with a two-thirds majority.

It has been asked how it is that the employers and unions, if they so
mich dislike govermment interference, are mrepared to be partners with it
in this kind of administration. The answer is that in return they would
be given a domimant influence in the legislative itself on economic and
soclal-political affairs.



PORT ASSOCIATIONS

These require special consideration, partly because they are
peculiar in the ir nature and partly because certain projected policies
in connection with them are now causing some concern to the U, S, and
British Military Gover ments,

Taking Greater Hamburg, one finds the usual over-all employer
association, composed of separate social-political bodies, including
economic associations with social-political departments, One of its
members is the Port Association, comprising all port employers, with
a total force of about 11,000 dock workers, (The pre-war figure was
in the neighborhood of 20,000,) It covers shipowners, stevedoring
employers, crane companies (who hire out cranes) and a variety of others,
including the state-owned Hamburg Port Storage and Quay Company which
owns the port installations, Within this association there are separate
organizations for the different groups of employers, altogether 15 in
number, but these deal mainly with economic questions, The port
association itself is about 70 percent social-political im its work,

There is also a loose Working Committee of all seaport employeirs
in the Bizonal area - there is no desire on their part to associate
with the employers of inland ports, This is a revival of & similar
federation existing before 1933, and re-created in response to the
trade union demand for standard minimum wages for all dock workers;

a matter on which it recently negotiated amn agreement.

The most difficult problem of the port association, as in other
German ports, is the decasualization of dock workers, of whom there
are about 3,500 in Hamburg the remainder being in the permanent employment
of individual undertakings, The association was indeed formed under the
Nazi regime in order to act as the "legal employer* of casual dock workers,
to be responsible for the allocation of labor, holiday arrangements, the
payment of social inswrance contributions, ete. Two years ago it in-
troduced a scheme of guaranteecd weekly payments to dock workers; four
days guaranteed work or wages a week (at DM 9,80 per day), the cost being
met by a 2% charge on employers' bills,

The administration of the scheme is nominally vested in the
Agsociation but there is a joint working committee with an independent
chairman for the settlement of such disputes as do not go to the labar
court.

All employers are in the association and participate in the de-

casualization scheme. There is, however, a strong feeling among leading
employers that the lack of legal sanctions (which existed under the Nazi
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system but were discontinued in 1945) is a source of weakness, It is
argued that there is no compulsion on the employers to participate in
the scheme, and that there is no effective means of disciplining em
ployers who break the rules. For instance, there is an understand ing
that an employer shall not keep labor allocated to him for more than

a week at a time; but this is said to be frequently flouted, It is
also alleged that when attempts to discipline employers have been mede,
the employers concerned have challenged the right of the association
to do so.

In Duisburg, an inland port, the position is somewhat similar,
There is the Rhine-Ruhr Port Employers Association, which is an economic
body with a social-political branch and is, in respect of this branch,
in membership of the North Rhine-Westphalia social-political organizat ion.
Under the Nazi regime, the port employers' aasoclation was to create a
"legal employer® for casual workers and this device has been continued,
The guaranteed wage is on the same basis as in Hemburg (the rate
of pay being slightly lower), and the expenses are met out of a levy of
20 percent on wages, The scheme is administered by a joint body, Here
also there is a desire on the part of the association and of the union
for a legal basis for their decasualization schems.

Bremen differs in that there is a local law, passed in March 1947,
which gives the administrators of the scheme all the legal backing they
require for its purpose.

A draft ordinance to establish Associstions of Port Enterprises
is now under consideration by the Military Govermment, It provides that
employers and union jointly by written agreement may establish an
association to create standard working conditions, and that even where an
underteking is not a member of the employer association, it shall be bound
by the agreement so long as the employers making the agreement represent
not less than 50 percent of the employment of casual workers. The enter-
prise is to make by-laws which must be approved by the land Ministry of
labor, and it is to have the power to levy charges.

The ordinance is extremely vague and would certainly require to be
much more specific before it could secure off icial approval, It does not
even state its primary purpose, which is understood to be decasualization
of dock labor, It is objected to on the grounds that by agreement between
the union and a proportion of the employers all employers, whether members
or not, would be committed legally to meke certain payments and obey
certain rules,

As I have indicated before, this last does not seem to me to be
particularly evil, except that the figure of 50 percent is too low a
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standard of representativemess., A higher figure could be substituted,
since employers are said to be more or less unanimous in supporting the
ob jects of the plan.
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INTERNAL MANAGEMENT

It would, in my view, be much preferable to have such schemes based
wholly on collect ive agreements between the parties, and I should advocate
that the employers' associations in consultation with the union should give
further consideration to the practicability of making the schemes fully
effective without legal sanctions other then those already existing., It
should be possible for employers and unions collectively to impose their
own discipline of offenders against the scheme, whether employers or waorkers,
On the other hand, it may be argued that if Bremen can get a law, so should
the other port areas; and, of course, there is the demand for uniformity of
practice, which, however, seems to me to be exaggerated,

The question hes been asked whether employer organizations are
democratic or whether large interests have a dominating influence,

The two questions have no comnection. So far as I could find, the
procedure of the associations is reascnably democratic., But the answer
to the second seems to me to depend on the arganizat ion of industry itself,
If there are powerful industrial groupings, then inevitably they must exert
a greater influence in any assembly of which they are part, and no
equalization of voting rights will prevemt it, The German employers in
North Rhine-Westphalia frankly admitted thet the metal industry has the
predominant influence, and justified this on the simple and good grounds
that, in the combined zones, 35 percent of the workers in industry are
employed in iron and metal, The same argument would be used of individual
undertakings combining in the same industry, If it is desirecd to prevent
industrisl interests having varying degrees of influence in social-polit ical
or other employers organizat ions, then the remedy, if one is necessary,
must be found in the basic organization of industry itself,
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CO- DETERMINAT ICN

In the ancwer to a questionnaire circulated to employers by Military
Govermment in the British Zone, one pregnant comment received was that
"ob jective deliberation on questions are being hampered by individual
trade unionists who insist upon fundamental claims instead of restricting
themselves to the settlement of practical issues," This is a reference
to claims in regard to co-determination (Mitbestimmungsrecht),

There 1is no euthoritative definition of cc-determimation, Control
Council Law No. 22 (1946) permitting the re-establishment of Works Councils,
recognizes that works councils shall have certain rights vis-a-vis the
managements but leaves it to each plant agreement (Betriebsvereinbarung)
to determine their extent. The rights of works councils in this respect
ney also be the subject of an imdustrial asgreement, as in the Bavarian
metal industry, where an agreement, concluded by the trede union and
employers in July 1948, laid down the principles to be followed. Works
councils, by that agreement, were allowed to participate fully only in
the treatment of lebor questions. On economic matters the employers
undertook to inform employees so far as possible of the plans of the
management; and every three months the management was to submit a report
to the works council covering:

. projected plant changes;

. new production and its purposes;
. the production program as a whole;
. bprice decisions;

. raw material situation;

6, the marketing posit ions;

7. manpower requirements.

ne=wmn

As regards this last, the works council has a voice in the recruitment
and dismissal of individuals, but not in determining the size of the
total labor force,

The trade unions themselves, as far as I could ascertain, have not
Finally made up their minds as to what economic co-determination is to
mean; but from recommendations which were issued by the British Zone
Trade Union Federation (DGB), it is clear that it is little, if at all,
short of joint menagement, and would entail, for example, access on the
part of the works council to all informetion on the undertekings'’
activities including balance sheets, and equal repre semtation on the
Boards of Directors,

A works council law passed by the Hesse Landtag in May 1948 also
throws some light on the meaning of co-determination, It affirms that
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*the right of co-determination of the works council in economic quest ions
does not extend to the business of current administration"; but the works
council is to be entitled to have the commercial ani tax balence sheets
submitted to it, to inspect business documents, jin particular the ledgers
and written contracts, and to be entitled to consult experts in checking
the business trensactions if it thinks fit. Two members of the works
council are to be appointed to the Board of Directors (inc identally not

a new departure in Germany; this was known before 1933).

The economic sections of the law were syspended by U, S, Military
Gover mment pending determination in the Basic Law (provisional constitut ion)
of the division of powers between the federal government and the Iam
governments,

There are various reasons for the anxiety of the unions for co-
determinat ion, which, it should be noted, is to start at plant level, but,
as seen elsewhere, is to be continued to the top. There is first the
genuine concern over the relationship between prices and wages, Again,
the trade unions are more political than in the United Kingdom or the
United States for changes in the economy. This policy is partly a product
of the bitterness felt about the part played by "big business" in the
introduction and maintenance of the Nazi system and the desire to prevent
its repetit ion, No doubt it has been strengthened by the need either
to borrow the Russian slogans resouading next-door, or to find others
equally attractive to the *proletariat®; and it cannot be denied that
what is regarded as a new conception of socialism is very plausibly
presented, Incidentally, in Germany, socialism as advocated by the
unions apparently does not mean state control, but management by public
bodies on which the workers would have their due share and to the
attainment of which co-determinaetion is a natural step.

Another reason for the policy is the desire for power for its own sake,
The employers are as a whole resolutely opposed to co-determination in the
sense of joint management; but they are prepared to go back to the position
under the Weimar Republic, and to have at least a central joint committee,
perhaps with regional groups where broad economic issues could be examined
and policies, if possible, agreed, In taking this attitude, they may feel
that the best way to avoid joint menagement is to divert it, so far as
possible, to generalizations on policy.

It appears to me that their attitude is reasonable and that the more
progressive managements have gone far to meet the workers in granting the
fullest measure of joint consultation on labor matters,

While I think that Military Government could have taken no other
line than it did, I doubt if the answer on co-determination should be
a political one. I know that my doubt is shared by some lesding Gerunens



sympathetic to the union demand., They consider that co-determination,
to be effective or have any permanence, must start in the plant, by
agreement, and deve lop from there,

There is little doubt that the slogan of co-determination has made
employers suspicious of the motives of works councils and trade unions,
and that the suspicion must inevitably continue while a doctrine which
the employers hold to be impracticable and whose ultimate aim is their
elimination, is introduced into the joint discussions,



COLLECTIVE BARGAINING

Employers' associations, like trade unions, have other functions
besides the negot iation of agreements on wages and working conditionms.
It has been the practice for Land governments to consult them on most
pro jected social measures; and, incidentally, governments in Germany,
as in the pest, have & wider jurisdiction than that of the United Kingdom
in those matters, for example, with regard to holiday legislation, which
is detailed and differs from Land to Lamd, The asociations also advise
their members, represent them in labor courts, nominate representatives
to labar courts (as assessors) and to comsultative committees, etec,

On the other hand, their interpretation of their industrial
relations runctions appears somewhat restricted, The emphasis lies
very largely on the making of wage agreements with the unions, Starting
with the plant, one finds the mansgement dealing with works counecils,
The works councils, however , are not offshoots of the unions; they exist
independently and are governed by law, They approximate the shop stewards
type of crganization, Their members need not necessarily be members of
the union, although the works council is required by law to work in
cooperation with the union, The unions are tryimg to extend their control
over works councils and, in many cases, when it comes to actual negotiations
the union ofr'icial plays the leading part. The unions also issue general
guldance to works councils,

On the whole the relations of management with works councils seem
to be reasonably good, and would probably be better if it were not that
the works councils, with the support of the unions, is seeking the right
to interfere in management proper,

By Military Government regulations, @associations were permitted to
make agreements only in respect of their own consenting members, There
is elso no trade union "closed shop", nor do the unions desire it., An
"Ordinance Concerning Collective Agreements" (Tarifvertragsgesetz) hag
this year been promulgated, which will somewhat charge the position,

It provides, first, thet the "principles" of an agreement will continue
in force until a substitute agreement is mede, Secondly, if the parties
to the agreement wish it, the Director of the German Bizonal Department
for Manpower, in consultation with a cammittee representative of the head
organizations of employers and woarkers, may declare it to be binding on
the industry or trade as a whole, always provided that the employers
barty to the agreement employ not less than 50 percent of the warkers,
The perties affected by the extension of agreement will be free to Present
objections to this course, 1/

1/ The law also provides that all interested groups which mey be affected by
the extension of applicability, including Land governments, should be cob-
sulted and if a Land govermment protests the extension of applicability,
the Bizonal Executive Committee would decide instead of the Director of
the Bizonal Department for Manpower,
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CONCILIATION AND ARBITRAT ION

A digpute in the plan between management and labor on an internal
question is considered by the management and the representatives of the
works council., The law which governs works councils does not say what is
to happen when the parties fail to agree, and there seems to be considerable
variety of practice. There can, however, always be reference to the labor
court (Arbeitsgericht). Labor courts are permitted by Control Council
Law No, 21; like works councils, they were well established before 1933
under the German Labor Courts Law of 1926, The labor court consists of
a judge with employer and worker assessors, It is a court of first
instance and either party to the dispute may appeal from its decision
to the Appellate Labor Court as the court of second instance, There is
no supreme labor court at present.

The use of a labor court illustrates very clearly the approach of
German industrialists and unions to conciliation, The courts are es-
sentially legal bodies, but so far as there is a connection with a
government department, it is with the Labor Ministry and not the Ministry
of Justice, It is held among some employers that there should be no
connection with the Labor Ministry, but this view seems to stem mainly
from the suspicion that the labor court judges are frequently ex-trade
union officialas, that they are not always as impertial as they might be,
and that this partiality originates in the Labor Ministry which appoints
them,

Although the labor courts are legal bodies giving legal judgments,
they should, I suggest, not be an integral departmemt of the judiciary.
It is essential that the judges should be impartial and, since they are
quasi-legal, qualified in the law which they administer, It is not
always easy, however, to find both legal qualifications and knowledge
of conciliation (as distinct from conciliation procedure), and the judges
in the labor courts are more and more regarding themselves as, in the
first instance, conciliators, The judge meets the parties and tries
to find a formula of settlement of the dispute; and only in the event
of failure to find such a formula would a formal judgment be given by
the court,

Apart from this legalistic expedient, there is no universal rule
for settling local disputes and it can be said that reference of a
dispute to higher level is not accepted @as a cardinal principle in the
same way as it is in the United Kingdom, There are instances - and
their frequency is, in my opinion, largely & question of how close the
relationship is between the employers' association and the trade union
concerned - where the parties may agree to refer it to an arbitration
board equally representative of employers and workers with, it may be,
an independent chairman.
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If the dispute raises issues of wider interests than those of the
plant 1/, there may be consultation at higher level between the employers
associat ion and the trade union, Here it should be noted that a local
dispute may be a symptom of a more widespread "malaise,® If, for instance,
there is a breakdown in high level negotiations between unions amd em-
ployers, & strike may be declared, The strike, however, may (it is said)
be deliberately restricted to selected plants, usually the busiest, The
workers at other plants concerned but not directly involved will then be
asked to subscribe to a fund to help their striking comrades. This method
is the result of a lack of funds on the part of the unions,

My impression was that if a labor dispute (othe than those capable
of being dealt with by the labor courts) proved intractable, there was too
much readiness on the part of both sides to accept the impasse as one to
be resolved only by strike or lockout action, That is not to say other
courses are not recognized, and sometimes followed,

Control Council Law No, 55, enacted in August 1946, while permissive
in character, laid down certain basic principles which, it was hoped, would
guide the parties in the settlement of disputes. If the parties agreed,

a dispute not within the jurisdiction of the labor court could be referred
to the Labor Administration of the Land, for submission to an Arbitration
Commission 2/. The Commission would be equally representative of employes
and workers, its members being selected from panels of persons nominated

by employers associations and trade unions, with an independent chairman
appointed by the Administration., Awards were mot to be binding except by
mutual consent of the parties, unless the interests of the Allied Occupation
were directly affected.

Although the procedure suggested is occasionally utilized, the view
persists in many quarters that the primary purpose of employers assoeiations,
in relation to trade unions, is simply to negotiate wage agreements, German
legislaetion is now in course of preparation, and I understand that a finmal
draft of the proposed law has been unanimously endorsed by employers and
unions at bizonal level, :

This law also will strongly reflect the aversion of both parties from
the element of compulsgion in almost any circumstances, It also vividly
illustrates the avowed dislike of both parties for any interference by the

1/ Editorial Note: The trade unions may and do negotiate at the plant
level as well as on a wider baseis,

2/ The law provides, among other points, for the establishment of
government conciliation as well as arbitration machinery,



State. The "Supreme Labor Authority' (ar Ministry of Labor) in each
Land would have general supervision of conciliation "egencies" eand
bear the cost; otherwise its part would be negligible. Even this
degree of interference it is intended to avoid, if possible, since
the official machinery would not operate where the industry has been
eble to produce its own conciliation procedure. Each Supreme Labor
Authority would be under obligation to set up an aerbitration "agency"
for settling disputes within the Land. There would be an "egency"
established by the Director of the Manpower Department for disputes
extending beyond the Land. Conciliation officers would also be
appointed by him, to observe and advise on conciliation mrocedure.

The "agency" would consist of arbitration chambers, each composed
of two "councillars® from employers and two from employees, with an
independent chairmen who could be appointed by the Supreme Laber
Authority, ar, in the case of the higher court, by the Director of
the Manpower Department, after consultation with the top arganizations
of employers and unions, who must approve the official lists of
chairmen. 4

The "agency" would operate at the request of either disputant.
The chairmen is first to try to reach a friendly settlement mreferably
through the parties' own "mrivate® arbitration machinery. If he fails,
the case goes to the Chamber, which also is to try first to reach a
friendly settlement. As a last resort, the Chamber would make a
proposal for a solution; but the "award® would not be binding on the
parties unless they had both sgreed to this; and indeed the draft
specifically envisages re jections of awards.

Where a dispute appears to threaten widespread interests, and
erbitration either has not been used oar has failed, the Director of
Manpower could set up a court of enquiry consisting of independent
persons appointed in agreement with the top organizations of employers
and unicns.

I have every sympathy with the desire of both employers and
unions to reduce to a minimum State interference in their domestic
differences, and agree that the emphasis should at all times be placed
on internal negotiations. Gn the other hand, it seems to me that :
there must be a clear choice; either employers end unions mst settle
their disputes or devolve on others the task of doing so.

If so, then the mroposals of this draft law are not sufficiently
definite, since the parties need neither establish their own machinery
nor accept the decisions of outside courts. It is somewhat remarkable
that the flair for organization, which German industry hes shown in
the other fields of activity already referred to, should have been given
so little scope in this department of conciliation.
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In fairness I should mention that an employer who is acknowledged
by the trade union leaders and other to be most progressive in his out-
look, admitted to me that the machinery of conciliation was not elaborate,
at the same time referring somewhat caustically to the present experience
in the United Kingdom, where, despite the existence of what must be the
finest conciliation machinery in the world, the incidence of strikes,
many of them very serious, is high.

This is fair comment. I cannot, far a moment, accept the possible
innuendo that the industrial quiet in Germany is in any way connected
with the comparative lack of conciliation machinery; it is due mainly
to economic and political factors. It can be edmitted, however, that
too elaborate a procedure for referring disputes to higher bodies can,
if misused, defeat its own object. The parties - or either of them -
to a dispute may, either from weakness or lack of a sense of responsibility,
tend to pass on too easily their troubles to others, to make the decisions.
This was, in fact, what happenend in Germany before the advent of Hitler,
and especially in the eerly thirties when, I was told, 80 percent of wage
settlements of that period were made by State arbitration. This is, how=-
ever, not to condemn machinery, but to admit the possibility of its abuse.

It may be that the most promising part of the law will prove to be
that for the appointment of conciliation officers; but their success in
bringing voluntary arbitration methods into being will depend, firstly,
on their own ability, and even more on the cooperation of employers'
associations and trade unions.
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CONCLUSIONS

It would be wrong for me, after so brief and eursory a survey,
to attempt to pass judgment on the policy of the Allied Administration
towards employeres organizations; but I mey be permitted to express
the opinion that that policy has on the whole been very statesmanlike.
If the premises I stated at the beginning are correct, then it is better
for such organizations to develop fairly slowly in response to the
pressure of events and needs; and the Administration has mot seriousaly
impeded this kind of growth. It was fully justified in making critical
serutiny of the various proposals and movements with due regerd to the
record of the Nazi system and the aims for the future of the Occupying
Power s The regulations issued by the Admini stration were strict but
the policy in fact was not rigidly bound by the letter of the regulations,
as my sketch shows. My impression has been that at sll times there
was a readiness on the part of those responsible, in both the U.3, and
British Zones, to entertain proposal from employers (as from unions)
on their orgenization, with tolerance and understanding, if not necessarily
with sympathy.

I consider that the need to maintein a close review of employers'
organizations will be even more essentiel in the near future than it was
in the recent past; and this applies both to social-political associations
and to economic associations, especially where they tend to merge in their
functions. It is above all imperative that, if democratic systems are
to ewolve, such organizations should not be allowed to go beyond their
proper province, which is to advise and deal with their own members, to
advise but not to control government, end to negotiate on matters within
their province with trade unions.

The Militery Government reguletions have in verious directions been
outstripped by events, and it is desirable that some troad code to taks
their place should now be devised, within which employers' associations
should grow and function. It is understood that the Economic Council
has already been invited to frame such a code, and pressure, if neceassary, should
be exerted on it to expedite the wark.

As regards the power of associations to negotiate wage agreements.
I am of the view that agreements freely negotiated by bodies representative
of @ major part of the industry should be binding on the industry as a
whole; but the majority should be decisive and certainly more then the
50 percent figure which is the standard in the Ordinance on Collective
Agreements.

The machinery of conciliation is capable of improvement and there
should be quite positive means of settling all disputes. The conciliation
procedure, however, is comparatively new and experience will no doubt



compel such improvement, especially if the conciliation officers are
given the confidence of employers and trade unions alike. There is

no reason why the methods of either the United Kingdom or the United
States should be imposed. The problems mey be roughly the seme in

all countries but the approach to them mist vary, according to the
character and outlook of the parties concerned. There must be certain
principles recognized, however, and in particular, the need for a
rrocedure within the industry which should normally settle all disputes,
with the proviso that there must be a final court of settlement,

Un co-determination it may be unwise to comment, since this question
may be dealt with in due course by the Federal Parliament. My personal
opinicn is that, to say the least, the trade unions, by insisting on
co-determination, are performing s disservice to their primary task of
conciliation. It would be better, I suggest, for them to concentrate
at this time on building up their own strength, not on the basis of
political or politico-economic theories but on their practical services
to warker s in industriasl reletions. Certainly questions of economic
control cannot be ignored; but, to judge by the experience of the
Western democracies, the greater part must be the ultimate responsibility
not of employers and unions as such, but of government, essuming, of
course, that overall control is required.

The situation as & whole is not easy to describe within the compass
of a shart report. Developments have taken somewhat different foarms and
have not been synchronized, especially between the different zZcnes of
occupation. 4 uniform pattern will no doubt emerge if the German
mroelivity for organization is given full rein. The Germsn economy is
obviously passing through a trensitionael stage where policies sre tentative
and, in some casea, experimental. Bu the policies are there and the
experiments are being mede, and a clearer picture will no doubt be apparent
in, say, ancther year's time,
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