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THE TRIAL, &c.


King versus Hurdy Gurdy.


ON —— day of —— this cause came on to be tried at the bar of the Court of King’s Bench in Westminster‐Hall, by a special jury of the county of ———.


A question was put to one of the jurors, whether he had ever given an opinion, and prevented by the court? Several challenges to the poll were also made, and Hugh Right, of Integrity‐Hall, having been objected to by the Crown, the following gentlemen were sworn on the jury:



	1. Whig Tallyho Turncoat, of glorious memory, Esq.

	2. Herculus Saracen, of Mount Changeable, Esq.

	3. J. Solomon Goslin, of Cranckey‐Castle, Esq.

	4. Rivers Weathercock, of Wind‐mill‐hill, Esq.

	5. Nadir Sha, of Narrow‐rock, Esq.

	6. Croucher Toryman, of Sly‐mount, Esq.

	7. Tyrant Cali‐ban, of Fleeced‐Island, Esq.

	8. J. Steward, of Bantram, Esq.

	9. Tremble Cautious Panic, of Beauvoir, Esq.

	10. Figaro Farintosh, of Soaker’s‐Hall, Esq.

	11. Guzzle Tunbelly, of Shoulder‐dale, Esq.

	12. Wiley Many Double, of Castle‐town. Esq.




Mr. Attorney General opened the case by stating, that it was his peculiar duty to explain the nature of the crime charged upon the defendant Hurdy Gurdy, and of the evidence which would be laid before them to support the charge. He descanted



at a great length upon his own abilities and integrity, which he said was necessary, that it might appear to the world that prosecutions of this public nature were instituted for none but the honestest purposes, and carried into effect by none but the most discreet and incorruptible agents. He said he was the officer of the people, as well as of the crown—that this was the prosecution of the people; and if the highest authority was to desire him to do a dishonest thing, and offer him a pension or title for doing so, it never need be asked of him a second time; and in such case he should care as little for the censure of the rabble, as for their applause. This he said was the most flagitious and blasphemous attack upon our excellent constitution, in church and state, which he ever had had the misfortune to encounter: that constitution which has for so many centuries secured the happiness and prosperity of his majesty’s subjects; and which he hoped would, by the blessing of providence, continue to secure them in this world and in the next.





The Indictment states,


That Hurdy Gurdy, alias Barrel Organ, alias Grinder, alias the Seditious Organ, being of a wicked, malicious, seditious and turbulent disposition, and greatly disaffected to our sovereign lord the king, and his government of this kingdom; and wickedly and maliciously intending and devising to stir up discontents and tumult amongst his majesty’s subjects; and to excite them to outrage and rebellion against our said lord the king, into great contempt, ridicule, scandal, infamy and disgrace amongst the subjects of our said lord the king; and to create and diffuse discord through the kingdom, and to destroy the constitution of this kingdom, and to overawe the legislature—did in the — year of our said present sovereign lord George the Third, by the grace of God of Great Britain, France, Ireland, and Corsica, king, defender of the faith, &c. with force and arms at —— ——, to wit, in the parish and ward of St. Michael the Archangel, and in the county of the said city, did publish and cause, and procure to be published, a certain false, wicked, malicious and scandalous noise, concussion, percussion or repercussion of the air, or aerial pulse; known by the name



and addition of Ca Ira Anglice, that will go; (meaning thereby, that the constitution of this kingdom in church and state, will go) touching the government, state and constitution of this kingdom, in contempt of our said lord the king, in open violation of the laws of this kingdom, to the evil and pernicious example of others in like case of offending, and against the peace of our said lord the king, his crown and dignity.


Gentlemen, this is a very long information, consisting of ninety‐three counts: some of them go as to the words that is setting out the seditious words in hæc verba Anglicana: viz. “Ah, ha! Ca Ira! Ca Ira!” which it is very painful for me to repeat, much more to sing—others go as to the tenor—others to the tenor and bass—others to the tenor and effect—others to the bass merely—and others again to the treble: Some again for playing—others for publishing—others for causing to be published—others for causing to be played—some are for playing a tune—others a rodeau—others a symphony—others a country dance—others again count upon a song—these again vary, and are multiplied by embracing every circumstance, of time, &c. Gentlemen, it is impossible for me to explain why it is necessary to describe this offence in so many different counts or tales. Public convenience requires that the proceedings in our criminal law should not be easily understood; the sanction of antiquity ratifies it, and I trust in God, decency and decorum, will always prevail so far as to prevent that unhallowed spirit of frantic innovation, which has desolated the finest kingdom of the known world, and precipitated a virtuous monarch from his throne, to make way for whom? for Gog, for Magog, and demagogue! You will be instructed by the court, at a proper stage of the cause, to what counts the evidence in point of law does apply; and you, I am sure, will find your verdict accordingly.


Mr. Attorney General then observed, that in an action of trespass, when a jury find guilty, they are allowed to acquit their consciences, by saying how guilty; that is, how much damages the party shall pay: But that this was an indulgence not allowed, when the king was a party; and in a trial for a misdemeanor,



a jury are only to say guilty; but whether deserving of a week’s imprisonment or transportation for life, the court are to judge; that probably being considered as matter of law: therefore, when I state the circumstances which go in aggravation, it is to the court I address myself, although I stand with my face to you, and preface my sentiments with gentlemen of the jury: And I shall shew the court that this offence contains every thing which ever was relied upon, as an aggravation of a libel, in its own monstrous and capacious womb.


1. The tendency to promote far and wide the principles of anarchy and fanaticism; for there is not a street nor lane, where it has not been heard; nor a shoe boy who does not whistle it as he polishes your boots; nor a newsman who does not introduce it as a symphony, to fill up the intervals between, bloody news, and Chronicle of Liberty.


2. It affects to throw ridicule upon all order and establishment, whether human or divine.


3. It is calculated to endure, and not to be forgot in our generation, nor in many succeeding ones; and this very trial will give it fresh currency in the mouths of men: it will descend to our posterity, and will be entailed like a curse upon our children, and our children’s children.


4. I will mention its tendency to excite sedition, gentlemen; there is sedition in the sound, and a libel in every note of it; and these wicked fanatics well knew, that there was no way in this refined age, so effectual to promote their diabolical purposes, and to work upon the feelings and passions of men, as by calling in the assistance of the finest of the fine arts. (Here Mr. Attorney General adverted to the history of Orpheus’ lyre, upon which he amplified and enlarged a great deal.)


5. The truth of this libel is, notwithstanding all the senseless and vulgar clamour raised against that doctrine, a very high aggravation. The first word Ca, is a french pronoun, that—and ira, is the third person of the future tense, of the indicative mood,



of an irregular verb, and means will go—taken together it is that will go. If I am mistaken in any thing, I call upon the counsel to set me right; and I speak under the correction of a very learned court. God help us, gentlemen, if they meant (and you are the best judges of the innuendos) that the present order of things will go—it is an insinuation which beyond measure swells the enormity of the crime.


Gentlemen, let me call to your recollection, the times in which this publication took place, painful as it must be to your feelings, and distressing as it must be to mine; let me remind you of that period; and an awful period it was, when the combined force of the most powerful monarchs of Europe, was unable to stem the torrent of fanaticism, issuing out of that execrable pandemonium, which was once France—when the sovereign pontiff of the world, and God’s vice‐gerentvice‐regent upon earth, was obliged to entrust his personal safety to a scanty guard of British protestants—when he was reduced to the necessity of fasting, not one or two, gentlemen of the jury, but for three entire days—when the king of Sardinia, notwithstanding that he received yearly, of good and lawful money of Great Britain, £200,000, and furnished with a powerful fleet in the Mediterranean, by that same generous nation; has nevertheless been hunted like a Westphalian boar, from his own native forests—has been stripped of most of his dominions in Italy and Sardinia; and now exhibits a melancholy instance of the downfall of royalty, and the instability of thrones—when the inaugurated Emperor of Germany, and the mighty king of the Romans, was obliged to fly from the bloody honours of the field, to surprise his august consort in her second sleep, who has consoled him, it must be admitted, by the precious gift of a darling baby, in whose smiles he may find that comfort, which his military talents have not been able to acquire: when the great and illustrious king of Prussia, instead of bringing 62,000 men into the field, contented himself with displaying to the dazzled optics of the astonished Cornwallis, that standard on which is blazoned the wondrous glories of the spread Eagle; for which, having received only £600,000, and not sure of any more, he has turned his thoughts to a better world, and



is determined, with the virtuous Czarina, to promote the cause of religion and justice in Poland, seeing it is desperate in France.


It is notorious, gentlemen of the jury, the king of the two Sicilies is in a predicament little more to be envied. Witness the barbarous Neapolitan tumults, which every man of common humanity, must shudder at the relation of—witness that Jacobin and fanatic mountain Vesuvius, to whose turbulence, the Cardina Archbishop, has in vain opposed—the holy head of St. Januarius, his Catholic Majesty, gentlemen, has in vain invoked every tutelar saint in heaven, and every relic upon earth—the Inquisition itself, has been resorted to in vain, threatened by domestic insurrection, and overpowered by external losses; 700 of his best troops laying down their arms in one day; and since that, in the short space of three weeks, having lost 14,000 more, with some hundred pieces of artillery: his only consolation is, in comparing his hard fortune with that of the adventerous Knight Don Quixote, in his disasterous encounter with the wind‐mill. Melancholy as is this picture of the kings of Europe, I have, you see, gentlemen, been able to unfold it with some degree of temper: but how shall I speak of what I trust in God you, like all good subjects, who are sensible of the blessings of our happy constitution, in church and state, abhor and execrate? How shall I speak of republics, a word which almost suffocates me as I utter it, and which nothing but the gratification I feel in railing at those monstrous inventions of the wildest anarchy, could tempt me to pronounce? What then is the case? Have not the deluded and misguided Americans, sent over a person of the name of John Jay, to demand payment for their corn, and restitution of their posts—and the two frigates, which our allies the Dutch, have furnished us with, have both been taken. But the heaviest and most insupportable of all our losses, and that which, whilst I have a tear to shed, or an eye in my head, I shall never cease to deplore, is, the death of the magnanimous LION OF OLD ENGLAND!! whose virtues, and whose unconquerable spirit, have sunk together into an untimely grave, dug for him  by the deep and



undermining arts of factious fanatics. (Here Mr. Attorney General’s utterance was for a while interrupted by tears and sobs, which did not fail to call forth the sympathy of his audience, as his unfeigned grief must do to that of the pious reader.)


I shall dwell lightly (said he, recovering himself,) for reasons sufficiently obvious, upon the detail of disastrous defeats and disgraceful losses, which we sustained abroad. I shall pass by the rude intrusion upon the royal horse races of our excellent prince—by Pichegru, a renegado priest, who should at least have respected his holy office—or the rout and overthrow of the great prince Cobourg, by one Jourdain, an athiestical haberdasher, the fugitation of Clairfayt, and the cold and hunger of Ld. Moira, who had not a tent to lie under, and wanted 30,000 rations of bread, at a time when the fanatics stunk so of brandy that he was unable to approach them. I pass over the melancholy catastrophies of Toulon, Dunkirk, Valenciennes, Conde, Quesnoy, Ghent, Bruges, Ostend, Landau, Brussels, Ypres, Charleroi, La Vendee, Lyons, Nice, Piedmont, Strasbourgh, Haguenau, Maubeuge, Hondscoot, and Keyser’s Lautern. I pass hastily over the Rhine, the Scheldt, the Pyrenees and the Alps; and come at once to those bloody tragedies which have been acted near home. I speak of a dozen spikes save one, which were manufactured in the town of Edinburgh—I speak of a fanatic who was lately apprehended by a noble commander, in the very act of planting the tree of liberty in a well known seditious town, and who afterwards turned out, (such is the power of diabolical machination,) to be no more than a poor itinerant equilibrist, who gained a precarious livelihood by balancing a pole on his chin; but who, together with his pole, are now safely lodged on board his majesty’s tender, whence I trust, gentlemen of the jury, their wicked art will not be able to release them. By which spirited and timely exertion of the noble colonel, the well disposed inhabitants of that place may now sleep securely in their beds. I speak also of the saltpetre‐plot, by which these inflammatory libellers leagueing with the jacobin mountain, I have before mentioned to you, have as it were by the irruption of a volcano, or the shock of an earthquake, blown up the East India



company and destroyed 35,000 bags of that precious fossil saltpetre, by whose virtues alone it is that the principles of true religion and good government are attempted to be maintained, and propagated. And a similar explosion is hourly expected in the royal tower. Thus it is curious to observe religion exploded in this country at the same moment that they are insidiously acknowledging God in France. All that a wise administration can do, has been done to check these mischiefs to which I trust in God the good sense of juries will always be assisting. The Tower has been fortified, numberless prosecutions have been instituted; as yet, however with no better effect than to make the viper bite against the file. Many good books have been written, particularly one by an ingenious gentleman of the profession I have the honour to be distinguished in. It is entitled Rights of Juries, legal and constitutional, in cases of libels, and is meant as an antidote to Fox’s Jacobin bill, and the mischeivous exposition of it by an Erskine, in one country, and a Curran in another. In which rare book, juries amongst many other excellent things are told, that they are not to judge by the standard of their own judgment, their conscience, their feelings, &c. nor by the honesty or wickedness of the defendant’s intentions; but on the contrary they are to hear with the law’s ear, see with the law’s eye, speak with the law’s voice, of which law the court are alone to judge. In short, gentlemen, this is so admirable a work, that if you once heartily adopt its principles, you will have no more to do than to find every person guilty, whom the court tells you is so; and I hope in a short time your attendance will be dispensed with, and that signing your names to the verdict, or appointing an attorney to do as your good sense shall direct you, will be quite sufficient, which will save a world of useless expence, trouble and delay. But to return to the times and the wisdom of ministers. Soldiers have been multiplied at home, in much greater number than they have been slaughtered abroad. But alas, gentlemen, it is a melancholy thing to see the miserable objects to whom we are now obliged to resort for protection and defence! Hunch backs, and crooked legs, from the lanes and alleys, dolts and beggars, from the bridges and the hedges, old men and children, scraped



together from the hospitals and goals, by such of our nobility and gentry, as never served their country on any other occasion, but are now become crimps, kidnappers and swindlers, from the necessity of the times. You cannot be uninformed, gentlemen, of the unfortunate German loan, secured by a mortgage upon Austrian Flanders, the title to which has already been evicted. This, gentlemen, you will say perhaps, is the most unkindest cut of all; for ploratur lacrymis amissa pecunia veris.  Nor can you forget, gentlemen, that the greatest naval victory ever obtained by the greatest officer the world ever saw, has had no better effect, than to let the enemy’s rich convoy pass securely into their ports, and occasion us to burn ours, and considerably to lower our stocks, already fallen low and low enough. The three estates of Great Britain, as well as Corsica, have been found insufficient for the emergency; and a fourth has been created by the name of committee of secrecy, or secret committee.  Alas, gentlemen! these are no secrets, nor is it a secret, that Mr. Pitt himself, when charged with insanity, by a Jacobin member of the lower house; my tender eyes fill with tears, and my honest heart swells with grief, when I utter it, did beyond a possibility of doubt, confirm the charges. (Mr. attorney General here repeated the arguments of Mr. Pitt, respecting extermination and destruction, and the reasons he gave for continuing the war.) If you believe this, gentlemen of the Jury, and also Col. Blaquiere’s assertion, that three fourths of the people of Ireland would join arms with the French: can you hesitate to say, that the Hurdy Gurdy, who would in such a time as this play such a tune as this, deserves to be made an example to all others in the like case offending.


It will be proved to you by the evidence of one French Horn, that this instrument has played this tune day after day, through the streets of this metropolis.  It will be for your good sense to infer, whether much, and very much of the calamity, for which the European world now goes in mourning, has not originated in these seditious, not to say treasonable sounds, which it has so assiduously propagated, and with which, like the usurper of Denmark, it has poisoned the public ear—for it is owing to the lenity of the laws and the administration of them, that Hurdy



Gurdy does not now stand at the bar of this court, charged with the highest crime that a Hurdy Gurdy can be guilty of.


Finally then, I conjure you in the name of your God and of your king—as you value the liberty of your country—as you are tender of the lives and spotless honours of your wives, and of your daughters—as you study the peace of generations yet unborn—as you regard the sacred ties of your holy religion, wisely and justly established by the law—as you cherish the peaceful security of your fire sides, to rise above the fear of every consequence, to be influenced by no terror of the giddy and contemptible rabble, but to stand forward boldly and honestly, to defend the constitution against Hurdy Gurdy, and by a firm and upright verdict, to check the career of frantic delusion, set on by diabolical malignity, which if suffered to go one jot further, will burst the bounds of all legal and social restraint, and overwhelm the British empire, the glory of the world, in blood and desolation, and envelope in worse than Egyptian darkness, or Egyptian bondage, you and your posterity for ever—will reverse the happy order of things—overturn every establishment in every quarter of the globe—plant the tree of liberty in Muscovy—fraternise with the Hottentots—enlighten the Musselmen—create athiestsatheists in Ethiopia—republicans in the Tarterian deserts—and municipalities in Patagonia. (Here Mr. Attorney General declared that he had never made so long a period in his life, and this he vowed to his God, was owing to the pure honesty of his heart, and his regard for the poor deluded people.


You will have hymns of liberty, gentlemen of the jury, chaunttedchaunted over the burning sands of Africa; and those wilds which the foot of man has never ventured to explore, will be parcelled out into districts and departments, and the very tigers and lions, which now range unmolested through them, will be fraternized and turned into first and second requisition.


I call upon you then by every thing sacred and profane, which is dear to man, by a manly, firm verdict, to teach these abominable, ambitious, atheistical, atrocious, anarchical, barbarous,



brawling, babling, brainless, blasphemous, cruel, conspiring, contemptible, cursed, confounded, damnable, dangerous, destructive, diabolical, deistical, demagogical, execrable, egrigious, extravagant, excommunicated, frantic, fanatical, furious, factious, fanatical, (I believe I said that word before, well) ferocious French, * * * * *


Here Mr. Attorney General, overcome by his feelings, grew confused, and was obliged to sit down.





French Horn examined by Mr. ——.


Q. What is your name?


A. French Horn.


Ch. J. Do you mean that you are a Horn of France, or that your name is French Horn? or do you mean merely to say, you are of French extraction? I put it to you in other words—are you a Horn of France, or is your name French Horn? Mr. —— now my lad, now my lad, now my lad, it is not my intention—it is not my intention—it is not my intention to cavil at any thing which may fall from the court—but the alien bill—under that bill, my lad, my lad, this witness would be subjected—this witness would be subjected to loss of liberty—of liberty, and my lad, our laws are very jealous of liberty—he might be deprived of the benefit of the habeas corpus, my lad, and of magna charta   * * * * Per Curiam; this is not within the reason of cases, when a witness is to answer in one alternative, must necessarily criminate himself; this is no more than a discretion in the hands of certain of his majesty’s subjects, but being an alien, is not made a positive crime: however, I think the witness should get some assurance.


The witness then answered, by playing a few bars of My native land I bade adieu: and also Titty fol, fol‐;



I am a French gentleman,
Lately come from France,
Me pick up von English lady,
She shew me von English dance.





Q. Do you know the traverser Hurdy Gurdy?


A. O yes! O yes! the crier said, and jumped across the table.


Q. Have you known him long?


A. In infancy our hopes and fears.


Q. Where did you first know him?


A. Over the hills and far away.


Q. Have you ever heard him play in the streets?


A. Full many a time, and oft have we together stray’d.


Q. Where?


A. Up and down, through this gay town.


Q. At what time?


A. Patrick’s‐day, and on the morn of sweet May day, and last Valentine’s day.


Q. What did he play?


A. “Go George, I can’t indure you.”


Q. What else?


A. “The Modes of the Court.”


Q. Do you remember to have heard him play on any other day in particular?


A. July the first, and Merry be the first of August.


Q. What tune did he play on the first of August?


A. “The Duke of York’s march, the Coldstream march, the Retreat over the water.”


Q. Did he play nothing else?


A. “Let the king do all he can, he is no more than man.”


Q. Can you recollect no other?


A. “The White Cockade.”


Q. Was there no other?


A. “Rouse Hibernia, Rouse from your Trances, and a Whack of Shillelagh.”


Q. If I am instructed rightly, Sir, you must have heard him play some other—did not you hear him play * * * * *   (Interrupted by the defendant’s counsel, who objected to this as being a leading question.)


A. Protestant Boys, and follow my own Vaggary.


Q. Was there no other?


A. Ca Ira!!!


Mr. ——  My lad  my lad; I have done.







Cross‐examined by defendant’s council.



Q. Did you never hear this, defendant, play any very loyal tunes?


A. God save great George our King.


Q. Any other?


A. Rule Britania, Sovereigns of the Sea, and Hearts of Oak.


Q. You had already intimated, Sir, that you have known this Organ, or Grinder, or Hurdy Gurdy, from your infancy, and been used to accompany him; pray, Sir, how came you to part with him?


A. For lack of Gold.


Q. Then it was for want of money merely, and not from any sense of duty or of virtue, that you betrayed your associate, and became an approver?


A. With gold they tempted me.


Q. Who tempted you?


A. The Yellow‐hair’d Laddy.


Q. Did he do it in person, or by an agent?


A. By all that’s great and grand, pretty maud, pretty maud,
Golden chain, and lilly wand, pretty maud.


Q. What do you mean, sir? explain yourself so as to be understood!


A. If you mean to hire for service, come with me you jolly, jolly dog.


Q. Did any body else tempt you, as you call it?


A. Master Pol, with his fol de rol lol.


Q. Who do you mean, sir? make yourself understood.


A. Ah! how shall I in language weak?


Q. Describe his person?


A. His bald pate Jove would cuff, he’s so bluff for a straw.


Q. How was he dressed?


A. Black joke and belly so white,



And if you had but the sense for to balance a straw,
You would sure take a hint from the picture I draw.



Q. Was any body present when you were tempted?


A. Cock me keery, kitty alone, kitty alone, and I.







The court now called upon the defendant’s counsel to go into case, if he had any—Who refused.


1. Because this appeared to be the evidence of an approver, and as such inadmissible—until a ground had been laid by the evidence of some fair witness.


2. Because this evidence was vague and indirect, to be collected entirely by inference and surmise, and was at best but of a secondary nature.


3. Because although there may be a libel without writing, as by words, or signs, or pictures. Yet there is no law to make mere musical sounds libellous; and no precedent can be shewn for it, and ubi nulla lex, ibi nulla transgressio.


4. Because the witness had confessed that he was a French Horn, or as the court more learnedly expressed it, a Horn of France. The inevitable inference according to the Attorney General’s own statement is, that he is an infidel; in which case he is incompetent to give evidence against any traverser whatever.


To which it was answered—1. That it is the discretion of the court, either to receive the testimony of the approver at first, or wait till some fair and unpolluted evidence has been given; here the evidence has gone to the jury and the objection comes too late—no matter whether it is strong, or whether it is weak, if there is a single scintilla, that scintilla must go to the jury, and they are to judge of the credit of that scintilla; but non constat, that this witness was an approver, he said no such thing; and it is no objection to a witness that he hath maintenance from the king, 2. State trials 334, 535, 691, 693; also it hath been adjudged, to be no good exception against a witness, that he hath received a reward for the discovery of a crime, to be proved against the prisoner, 1. State Trials 723, 724. But there were some late cases, where witnesses were under prosecution for the very offence, and upon the drawing up a noli prosequi in court, were admitted; and had this objection, if it



can be called one, been made in time, a charter of royal pardon could have been obtained, which would restore the most abandoned and perjured profligate, to his competency and credit.


2. There are many cases, where secondary evidence must be admitted ex necessitate rei, as in Lord Audley’s case, (State Trials b. 1. folio, 388, 265, 209, 366. Hut. 117. Rushworth’s Collection, part 2. v. 1. fol. 94, 99.) Also when a man is indicted for a forcible marriage, against the purport of 3. Hen. 7. or where either husband or wife demand sureties of the peace against other. Also, in all cases of rape or such like.


Now the best evidence French Horn could give, or the nature of the case admit of, was his playing several musical passages, corresponding with certain known words, phrases, poetical images, or forms of speech, which convey to every plain understanding a clear and unequivocal answer to the question asked; and deaf and dumb persons have been permitted to give evidence by signs, and it would be preposterous if such dangerous offenders should go unpunished, in compliance with such captious and frivolous objections.


3. It was admitted that there was no precedent of a conviction exactly in point—but in some instances where precedents could not be found, judges have adverted to the reason of the case. What then is the reason here? this libel is not expressed by writing or by pictures; not by signs, but by a mode equally tending to provoke a breach of the peace; and the maxim is, “Like reason, like law:” and indeed this is the most dangerous of all libels.



............. Quo non præstantior alter
Ære ciere viros martemque accendere cantu.



4. The strictness of the old notions, respecting infidelity, is now pretty much relaxed by the liberality of modern judges. A Gentoo may be sworn according to the ceremonies of his religion, 1. Atk. 21. and 51. A Mahometan upon the Koran,



Stra. 1124. 2. Equ. Ca. ab. 397. pl. 13. The testimony of a Jew, tacto libro legris mosaicæ is nonot to be rejected, Atk. 42. 44. 2. Keb. 314. 6. State Trials 58. (Francis’s Trial for high treason.) A person has been admitted to swear by holding up his hand, Dutton v. Colt, Atk. 42. O. B. And by Wills, Chief Justice, an infidel in general is an admissible witness; and even if it were not so, French Horn seems perfectly acquainted with “God save the King” ☞ As it is performed in Church!!! which is all the religion necessary in the present state of things.


The court ruled these points for the prosecutor, and told the counsel on the other side, that if he had any thing to say, he should be heard, otherwise it would proceed to give its charge. Upon which Mr. Freeman addressed the jury as follows.


He began by observing, that the evidence of French Horn, was the most blasted testimony, he ever had known attempted to be brought forward in any court of justice, and that the whole prosecution was of a complexion, at the same time, the most “Musical, and most melancholy,” that he ever had the misfortune to be concerned with. He lamented that this honourable and dignified court, whose province it was to watch over the morals of the nation, should be made the theatre, in which such mock heroics and burlesque tragedies, were to be represented; he felt however that the country had reached that pitch of political delusion, when to reason, was to be condemned, and when it was unsafe to oppose any argument, to the pre‐conceived opinions of men: there was as it were an epidemical fever in the body politic, the symtoms of which were a delirium, and a horror of every thing new; and there were a (he said) a set of licentiate quacks about the court, who take all possible means of propagating this disease, on account of the emolument it brings them; for it reduces their patients to such a state of apathy and impotency, that with their eyes wide open, they suffer these desparado doctors, to pick the money out of their pockets, and to practice every insult and every mockery upon them. To prevent their awakening from this strange trance, they use the artifice, so successfully practised



in nurseries, of droning in their ears long stupid old songs, about murder and France, and United Irishmen, and rogues and rapparees, and raw head and bloody bones; by which, they inspire them with immoderate panic, so as to increase the weakness and irritability of their nerves: and if any of their well wishers, should but whisper to them that they are imposed upon, their lethargy it is true, forsakes them; but instead of turning against the impostors, they join with them in a loud cry of “Innovation, revolution, damnation;” and having said this, they seem ready to devour their best friends; and this disorder is now as fashionable as the head‐ache, and like that, chiefly prevails in the first circles. Besides, these quacks have a smart stud, of what they call hacks, constantly saddled and bridled, like the cavalry of the Arabs; and being furnished by correspondents at all the vicious courts of Europe, with a constant supply of the most virulent infection, they scour the country by means of those hacks, and innoculate men, women and children. And it was remarkable, Mr. —— said; that contrary to the progress of most inflammatory distempers, this operates most strongly upon the weakest subjects. It has been calculated, he said, that there were yet three fourths of the community uninfected: if these did not soon co‐operate, and put the others under some wholesome regimen and salutary restraint, the most melancholy consequences must inevitably follow; and they will owe it to nothing, gentlemen, but their own want of metal, their own bad paces, and the difficulty of fixing a saddle to their backs, that they are not in their turn converted into hacks; without, however, being fed and pampered, let me tell them, as the present race are.


But he was at loss upon what principle to account for it, that a grave character, and “the most discreet man in his majesty’s councils,” and if you may judge by his words, the honestest man, could come forward on so ludicrous an occasion, and state seriously, as if from himself, the most ill‐founded and vulgar rumours: such as that of mount Vesuvius having leagued with this Organ, to overturn the constitution, and kindle up wars and discontents in all quarters of the earth; when it is well known to that gentleman himself that every mischief in the



world has been occasioned by the Northern Star—or to go out of his way to misstate a fact, as that an equilibrist, who must be presumed a friend to the constitution, the essence of which is balancing, was put on board a tender, when in fact he never was farther than the watch house.


Here some noise and altercation took place, of which as it did not seem to proceed from any concerned, the reporter thinks it would be departing from the dignity of his office to take any notice.







Mr. Freeman then proceeded.


I know nothing of you personally, gentlemen of the jury. I know not whether you belong to the class of hacks of quacks, of patients, or to the sound part of the community. If to the latter, it will appear by your instantaneous acquittal of this defendant. If on the contrary, you convict him, it will not be his guilt, which your verdict will establish; but you will be reduced to this dilemma, of proving yourselves either impostors, if not delirious. Believe me, gentlemen, the crimes which have disgraced the name of liberty in France, are at the least as odious to me as they can be to you. The more any man does honestly love his country and his species, the more he must detest all tyranny, under whatever name it may assume. But if our position be so full of danger, it is not by spiteful persecusions, nor virulent excesses, that it can be bettered. Let us arm ourselves first of all with the seven fold shield of justice. Let us forego those abuses which are proverbial in our country, and provoke the very mildest to revolt. Let us, clad in the armour of righteousness, and united in the firm bonds of liberty and justice, go boldly forth to meet the danger. If I thought that puerile invective would defend my country, I would scold with you in the market‐place, and cry with you from the house‐tops. But I know that it is of no avail. What then will this persecution effect? It will be but one amongst a thousand, that serve for nothing more than to exhibit us to our enemies as a miserable hord of oppressors and oppressed, and which reduce that



nation, so highly favoured by nature, that nation whose courage, whose virtues, and whose high‐minded and generous qualities, should give it pre‐eminence, to the level of the lowest. Be not then over ready to convict those whom angry power denounces. Do not like cowards, cast away your birthright in your panic, for if you do, instead of restoring peace, you will be immolating it to a faction, which faction will itself but triumph for a moment, and then fall, whilst you will be responsible for all the long train of evils and disorders which inevitably follow, from the first abandonment of reason and of law. How great those evils may be, you and your offspring may learn too late. They can in no case be other than unhappy. But I urge this no further; too frequent repetition of the most obvious truths, serve but to cloy the attention. If you are uncorrupted men, you will decide righteously, and render a benefit to your country. If you are, as too many there be, tainted with bigotry, or contaminated by that corruption, which is now an avowed principle of administration; it is in vain that I should persist to stop your career, or call you back to virtue. “For if the salt hath lost its savour, wherewith shall it be salted.”





Mr. Solicitor General in reply.



My lords and gentlemen of the jury, much of the public time has been wasted, in discussing captious and frivolous objections on the part of the defendant: I shall ask but two minutes to convince the most obdurate and impenetrable amongst you, beyond all possibility of doubt, and that at the hazard of my professional reputation, that nothing which has been said is deserving of any answer; and in doing so, I shall confine myself within the compass of a nut shell, and argue with the most logical precision. (Here Mr. S. G. made six divisions, and a multitude of subdivisions; of which, as he made no further use, the reporter will make no further mention.)


He then descanted at great length, upon the general nature of libels, (vide title libel passim) and then observed upon the peculiar nature of the libel in question.




And whilst I adore, said he, the liberty of the press, I abhor the licentiousness of it; so in proportion as I delight in “the concord of sweet sounds,” I abhor the instrument that could play so base a part as this, so out of time, and out of tune.


Offences in our law are of two kinds; such as are mala in se, and such as are merely positive in juries. Our common law does not operate pro salute animae; and therefore, many offences, heniousheinous in the eyes of God, are practiced under it—whilst many which are not so are punished, on account of their tendency to promote discord: of this description is the offence in question. It will not serve the gentlemen on the other side to say, the evidence of French Horn was blasted, for that of necessity it must be: for what does Virgil say—



“et tuba terribilii sonitu taratantara dixit.”




Mr. S. G. then stated several passages from justices lipsius de telis alque tormentis; also from a latin work, de Harpejiis and Salamandris. He then said that mischievous as the proceedings of the democracy were, he could not refrain from laughing at their contemptible absurdity; they reminded him of the proclamation of Jack Cade the Clothier, who professed to dress the commonwealth, and turn it, and set a new nap upon it—who was to make the three hooped pot have nine hoops—seven halfpenny loaves be sold for a penny—and make it felony to drink small beer; and who complained that the nobility thought scorn to go in leather aprons. Such were the gross delusions with which they would misguide the people.


Mr. S. G. next observed that Mr. Attorney General had so far from exaggerating, been very moderate in his statement of the times: he had mentioned nothing of Lord Macartney’s reception—how the Emperor of China took all his trinkets, and would neither let him hear nor see any thing, yet charged him to be secret—how the deluded slaves in the islands would not return, nor be advised to “a life devoted to industry”—how



the Duke of York lamented the fertile plains, which he had exchanged for a barren desert—how Pichegrue cavalierly invited himself to spend the remainder of Messidor in Amsterdam—how Liege and Spires were taken—and Manheim, Mentz and Frankfort, about to follow—how, in this war, undertaken in defence of our constitution and our religion, the Moors were our only dependance. As to the addition of a new kingdom to those of Great Britain and Ireland, and of a fourth estate to the constitution, they were wise measures, and done at the suggestion of the greatest philosophers, and conformable to the analogies of nature. As it has been lately discovered that no animal, (except a horse that was formerly shewn at Exeter change, and which is since dead,) can go or stand for any length of time upon three legs. He further illustrated this position, by the following quotation from Shakespeare:



“The fox, the dog, the humble bee,
Were still at odds, being but three,
Until the goose, stepp’d out of the door,
And set them even—making four.”




He added, that this was too dangerous a period to listen to very nice objections respecting witnesses. There is a story in Pausanius, of an ass having saved a city by braying. The cackling of geese saved the capitol; and Cataline’s conspiracy was discovered by a whore. (Here he apologized, and declared he meant nothing personal or disrespectful to any of their lordships.)  Now it might have been objected to these evidences, that they were blasted, and absurd, and polluted.


With regard to what had been said of hacks, and quacks, and saddles on men’s backs; however difficult it might be to keep pace with the wit of his learned friend, he hoped the law was not so slow, as not to overtake his client, for raro antecedentem scelestem desernit pede pana claudo. He rejoiced in the day he first heard the blasts of this French Horn: he was convinced he was the saviour of his country; and he was convinced he was the same alluded to in these prophetic lines:





“Whoever shall this horn blow,
Shall soon the giant overthrow;
And end this black enchantment straight:
So all shall be in happy state!”




His lordship then charged the jury as follows:






Gentlemen of the Jury,



The many learned observations, which have been made in this cause, by the gentlemen of the bar, have greatly lightened the task which it is incumbent upon persons in my station to discharge; but nevertheless, as this is a cause of great magnitude, of great public expectation, and of most general importance, I feel the necessity of going into it at some length: but before I enter into the particulars of it, I shall apprise, and I wish you to be fully apprised and acquainted, with a late statute, which enacts. (Here his lordship explained the late libel bill;) and added that the jury had the right of finding generally guilty, or not guilty before; and that this statute was only an exposition of that right, to correct the majority of the judges, who always encroached upon the privileges of the jury, and who were strenuous in their opposition to this very act. And I think it right to apprise you of the particular nature of the offence charged to have been committed by the traverser Hurdy Gurdy.


It is not necessary, gentlemen, to constitute a libel, that it should be committed to writing or to printing. It is not essential, I say, to the nature of the crime; the gist of the offence is, the tendency to disturb the peace and good order of society, and to endanger the government of the Country, and to overturn the constitution—and it matters not in what medium the poison may have been conveyed, no more than if a man were indicted for poisoning another with a quack medicine, it would be of any consequence in what vehicle the dose might have been infused. Not only written or printed scandal, gentlemen, comes within the definition of a libel, but likewise every other species of defamation, however expressed, whether by writing, printing, speaking, or by signs, or pictures, or as in this



case, by mere sounds, provided it goes to scandalize any individual; much more those who have been intrusted by his majesty, with the administration of public affairs, and that whether the opinion can be founded on truth or not. Therefore, if any person should describe his majesty’s minister’s with fool’s caps, or asses’ ears; or should exhibit the inside of their hearts, and shew them to be gangreened, or bloated with pride and obstinacy. Or I will put another instance, and a very illustrious one—a very great man—I will suppose Mr. Pitt, a very great man. Suppose some person was, out of mischief, to present a section of his head, and to shew the seat of the brain filled with cobwebs and moonshine, and counter‐revolution, or full of the vapours or fumes arising from too much strong port, provided there was a sufficient resemblance in the sign or picture, as to point out to a plain capacity that which is meant to be expressed. I tell you, gentlemen, it is as criminal, as if the same had been set forth upon paper, upon parchment, upon wood, upon cotton, upon linen, or upon stone. I remember once, myself, when I was very young at the bar, to have been extremely shocked by the accidental discovery of a very libellous representation upon a delft jug; nor would the truth of such a description of the minister, be any justification of the offence—on the contrary, it would be a highly aggravating circumstance; for as my Lord Coke observes, the greater appearance of truth there is in any invective, it is the more provoking, and hard to be borne; and therefore more deserving of punishment, 5. Co. 125. Hob. 253. Moore 627. Hawk. fol. 194. Skinner, a merchant of London, said of Manwood, chief baron, that he was a corrupt judge; an action lay for scandalizing him in his profession, (4. Ed. vide action sur le case, 1125.)  There is another case in Cro. Ch. 15. when Bulhead said of Stukely, justice of the peace, that “Mr. Stukely covereth and hideth felonies, and is not worthy to be a justice of the peace,” an action lies, for it is against his oath, and is a good cause to put him out of the peace, and he should be indicted and fined for it: for what greater scandal of government can there be, than to have corrupt or wicked magistrates, to be appointed or constituted by the king, to govern his subjects under him? or what greater imputation can there be, than to suffer



such corrupt men to sit in the sacred seat of justice, or to have any meddling or concern with the administration of it. (Strange 298.) A great author says, in the old books “Actiones pro scandalis sunt rarisimæ”—but they are necessary now, for example sake: for “Malitiis hominum est obviandum,” those concerned in the administration of the laws, are called upon to exert themselves in conformity to the laws and the constitution to prevent the necessity of so many prosecutions in future. Nam honi judicis est lites dæcernere.


There is a case in the Star Chamber, reported by my lord Coke, which may be called the leading case upon this subject, as containing all the doctrine, which has been cherished and improved upon, untill this present hour; and which is emphatically called the case de libellis famosis, or of scandalous libels. This profound author sets out with the difinition of a libel: “Every libel (says he,) aut est in scriptis aut fine scriptis, either if it is in writing, or not in writing. (That which you are now trying, is of the latter description, your own good sense will suggest that to you.) A scandalous libel in scriptis, is when an epigram, rhyme, or other writing, is composed to the scandal or contumely of an other, by which his fame or dignity may be prejudiced. 1. Verbis aut cantilénis, as when it is maliciously sung or repeated in the presence of others. 2. Traditione, as when the libel or any part of it, is delivered over to scandalize the party. 3. Picturis, as to paint the party in any shameful or ignominious manner. 4. Signis as to fix a gallows, or other reproachful, or ignominious sign, at the party’s door, or elsewhere. And libelling and calumny is an offence against the law of God: for Leviticus, 17. (you know your bibles, perhaps, gentlemen, as well as I do) in Leviticus 17. it is said, non facias callumniam proximo. And Exodus, 22. and 28. principi populi tui ne maledicas—and Eccles. 1. In cogitatione tua ne detractas regi nee in secreto cubiculi tui diviti maledicas quia volucres cœli portabunt vocem tuam et qui habet pennas enuntiabit sententiam. Psalm. 68. 13. Adversus nec loquebantur qui sedebant in porta, et in me psalmebant qui bibebant vinum. Job 30. v. 7. 8. Filii slultorum et ignobilium, et in terra penitus non parentes, nunc in corum canticum versus sum, et factus sum eis in proverbium.



And it was observed that Job, who was the mirror of patience, as appears by his words, became quodamodo impatient when libels were made of him; and therefore, it appears of what force they are to provoke impatience and contention. And there are certain marks by which a libeller may be known, quia tria sequenter defamatorem famortum. 1st. pravitatis incrementum increase of lewdness, 2d. Bursæ decrementum decrease of money and beggary. 3d. Conscientiæ decrimentum the ship‐wreck of conscience. I have quoted this case at length in the words of the author, because I think it of high importance, that the law upon this subject, and the principles of it, should be well understood.


Having disposed of so much, I shall now make a few remarks on the particular publication in question. The charge in the indictment is, that the traverser in Hurdy Gurdy, did publish this Aerial Pulse, which is called Ca Ira: as to the 93 counts, they are so many different ways of saying the same thing. Why there are so many of them I do not, at this late hour, attempt to explain. It has been well observed by Mr. Attorney General, that it is the nature of our criminal law to be not easily understood, although infinitely more simple than our civil code, but is not necessary you should understand the formal part of it. This appears from the style of the record which says—be it remembered that A. B. gives the court (☞ and not the jury, observe) to understand, which shews that that which is called an information, is not meant for your information. Why it consists of so many counts, or different ways of stating the same thing, and yet is unintelligible to you, at least in proportion as it is tedious—and why being on twenty skins of parchment, it is twenty times more difficult to comprehend, than if it was in one, and a hundred times more so, than if it was in the hundredth part of one, is a mystery, which I am glad I am not called upon to explain: or what the meaning of the word count is, it being greatly changed from its original acceptation; but if amongst all these counts there is one to which the evidence applies, it is enough.


Now, gentlemen, there is one count more general than all the rest; that is, the 76th (here his lordship was set right, by



one of his brethren, who said it was the 67th, which states that Hurdy Gurdy did on such a day, at ——, ——, ——, with force of arms, publish a scandalous, wicked and seditious libel, or as I have termed it before, an Aerial Pulse, tending to overturn the constitution, and bring the king into contempt and ridicule. If you believe it is supported by the evidence which has been given, you will find guilty upon that count, which being general, implies all the rest; for if he published particularly, he published generally, of course, and therefore, all the others are unnecessary.   I shall now, gentlemen, as I am called upon to do by the law, particularly by the late act of parliament, give you my opinion as to the libel itself. And I will not hesitate to say, that it is one of the most flagitious expressions of disloyalty and disaffection—one of the most dangerous attempts to provoke and excite the people to acts of force and violence, and to overturn the constitution, and to promote anarchy and rebellion, I will not scruple to say, the most so that ever I have known. The whole of the information which is spread over twenty skins of parchment, and branched out into ninety‐three counts, amounts to neither more or less than this, as I have said before; viz. that Hurdy Gurdy played Ca Ira.


Now, I put it to you as loyal subjects, as men attached to your happy constitution, as men of sense, and of religion, what does this mean. It begins with Ah ha. What is the meaning of this Ah ha? Is it not the expression of insult and ridicule? a challenge, or a provocation; such as is commonly called a horse‐laugh; (here his lordship laughed) then comes the direct and impudent assertion Ca Ira—that will go ha.  What will go? Here, gentlemen, I shall add another direction to those I have already given you—that is, that you are by the constitution to judge of the innuendos. Here is Ca Ira, Anglice—that will go. What else is it that he says will go? Has he given any evidence of a contrary meaning? Has he given any evidence to convince you, that he meant, that any thing bad should go, and any thing good come in its place? then, can you suppose he had any good meaning? is it probable or possible? certainly not—at least, I think not—but of that you are to judge. I think it was saying in terms, if not in words, Ah ha, your king shall go a packing—your church and your religion shall go a begging—and your constitution



shall go to pieces. And what would this fanatic instrument substitute in the place of what it would destroy? any thing good or useful to humanity? no, but I will tell you what it would substitute; it would substitute massacres, and tyranny, and mischievous ambition, and democracy, and discord and malignity and arrogance: therefore, I am of opinion, that it deserves the epithets that are given to it—but upon that you will decide.


But a great deal of the witness’s testimony has gone, as I take it, to prove the intention and design of this instrument, by shewing what his habits and usual practices were, and what tunes he was accustomed to perform through the public streets of this metropolis. Much will depend upon the credit you give to the witness: I shall therefore state to you what his evidence was, as I have taken it down; if it agrees with your notes, it is well; if not, or if the council, on one side or the other, concieve that I have mistaken any part of it, I am very willing to be set right: but let me first observe to you, that although this evidence is not quite the same, as if it had been delivered in unequivocal words; yet being the best, that from the nature of the case could be given, it is admissible; the objection, if any, goes to the credit, and not to the competency, and of that credit you are the exclusive judges. Strong observations have been made by the defendant’s counsel, who stated it to be the most blasted testimony he had ever heard: however the answer to that is, that it was open to the defendant to have given contradictory testimony, to impeach it, and this he has not done. And it could, from the nature of the case, only be by blasts.


The witness, when asked what his name was, answered, French Horn. I asked him, whether he was a horn of France, or whether his name was French Horn; he answered, by playing the beginning of an air: the words of which are, Oh yes! oh yes! oh yes. I repeated the question, whether he was a French Horn, and he answered, “My native land I bade adieu:” which I take it, was as much as to say, that he had come from that unhappy country. I pass by the objection of Mr. —— as already disposed of; viz. that the witness might criminate himself by answering that question. The witness further



answered to this question, “Titty fol lol; I am a French gentleman, lately come from France, me pick up von English lady, and she show me von English dance.” This seems rather to relate to the witness’s own private affairs, and is not material to the issue, and therefore I shall make no comment upon it. He was then asked, did he know the traverser Hurdy Gurdy? his answer was, “Oh yes! oh yes!” the crier said, and jumped across the table. (I know not when such a thing did happen, nor what place he alludes to, I only say, that if the Crier of this court was to do such an indecent thing he should have something to cry for.)


He also said, he had known him from his infancy; had first got acquainted with him in some distant part; “Over the hills and far away;” had known him many a year; had often heard him play in the streets: the meaning, as I understand it, is that he and the traverser had strayed up and down through (as he called it) “this gay town.” I fear, gentlemen, had these instruments succeeded in their designs, there would have been little gaiety amongst us. He then pointed out several days, which are the same counted upon in the information; “Patrick’s day,” and “the first of May,” and “Valentine’s day.” He was asked what tunes he heard the traverser play, and he answered, “Go George, I can’t endure you.” Gentlemen, it requires no refinement or subtilty of understanding, to perceive the meaning insidiously meant to be conveyed by this Air: but it is fully explained by the next part of the witness’s testimony; that he also played “the modes of the court.” What had he to do with the court, or its modes, unless to gratify his malice, by bringing into vulgar odium and contempt, all that, amongst civilized nations, has constantly been treated with respect? He (the witness) then said, that on “July the first, or on the first or the last of August,” he played the “Duke of York’s march;” “The Retreat;” “The Coldstream;” and “Over the water.” I ask you, could this have been for any good, or for any innocent purposes, certainly not. It could have been for uono other, than to stab the military honour of the royal person alluded to; and to assassinate the reputation of ministers, already wounded past all cure. Was there any thing on the first of August, to make



any good subject merry: certainly not. He does not, however, stop there—he rises, as it were by steps, to the summit of enormity; and proclaims through the streets, and to the world at large, that “Let the King do all he can, he is no more than man.” Gentlemen, this is a degree of licentiousness, not to be endured in any well ordered community. It is, as if he had addressed the rabble in these words: “The king is a man, let him do all he can, he is no more—You are men likewise; then why should he be above you? Why should you not put him down, and get upon the top of him? are not all men equal? and he had his turn! do you now take yours, and govern him, as he has governed you!” He also, if you believe the witness, played the “Volunteer’s March.” Was this for a good purpose, or was it to call upon those Irish Volunteers, who in betrerbetter times, suffered themselves to be controuled, and were subservient to men of quality and condition? certainly not. It was a direct beating to arms, for those whom for their departure from their original principles, and their disrespect to high characters, and priveleged orders; the government of that country, acting under the guidance of his majesty’s first minister; wisely and happily for the peace of all his majesty’s dominions, put down by a well timed and well worded proclamation. He also played the “White Cockade.”   Was this for the purpose of bringing in a Pretender, and establishing popery, wooden shoes, and brass money? I do not go so far as to say it was; I rather think it was for purposes of Jacobinism, than of Jacobitism. By the constitution, you are to judge of that, it is a strong point in the case, however, that, the traverser has given no evidence to the contrary. The next was, “Rouse Hibernia, rouse from your trances,” and “A Whack of Shillelagh.”  What trances, gentlemen, do they mean? and what Whack of Shillelagh? I will tell you how it strikes my mind—you will however judge for yourselves. It is thus; Rouse from the peaceful and happy tranquility which you have enjoyed so long; and since the convention bill prevents your getting more dangerous weapons, take each a bludgeon in his hand, to beat out the brains of such as have brains; which you yourselves have not, and to rob every man who happens to be better, or more wealthy than yourselves; spare neither age



nor sex; destroy every thing. Then follows “Protestant Boys.”  What does he mean by protestant boys? Does he mean to bring the protestant religion into contempt, by calling those who profess it, boys and children? it is a childish religion then, it seems? it is puerile and unmanly, and only fit to amuse boys and girls? it is too ridiculous to be professed by grown up people? is this to be tolerated in any country where that religion is established by the law. In his majesty’s new kingdom of Corsica, where he is sworn to defend the popish religion? It might be otherwise. There he is defender of the faith; that is, the Catholic faith. Is this then to be tolerated? Certainly not. I think it is an indirect and treacherous attempt to stir up the Roman Catholics of the sister kingdom; to excite them to murmur, and to render them discontented with all that the beneficence of their king, and the wisdom and goodness of his parliament have done for them. And then, “I’ll follow my own Vaggary.” What is his Vaggary? Why, if we may judge from the rest of his behaviour, his Vaggary is this—I will be restrained by no laws, no religion—I will follow no industry—I will be a gentleman at large—I will foment sedition and rebellion, that I may take advantage of the troubles I have brought upon my country, so as to advance myself to some situation, or to rob and plunder with impunity: that is his Vaggary. Then comes that jacobin and fanatic air, which is charged in the information, which is the principal offence, and to which all the others are incidental: therefore, unless you are of opinion that he did play that air, and also that it is a libel, all the rest is to be thrown out of your consideration. Now that he did play it, you have the evidence of French Horn, uncontradicted by any other witness. And here an observation is suggested to me by one of my brethren, that may serve in some degree, to guide your judgment as to the question, libel or not. Not very long ago, in a neighbouring kingdom, one Thomas Muir was tried for seditious practices, or as it is called there, leasing making, he was convicted; in consequence of which he was put on board the hulks, had his head shaved, and was transported, together with the convict felons for 14 years. Now, Gentlemen, the causing another to play this very air, was a substantive integral part of the evidence given against him; therefore, it does not appear but



that it was upon the strength of this very fact that he was found guilty; and if he was found guilty for merely causing it to be played, the case of Hurdy Gurdy is certainly stronger, who played it, if you believe the witness, of his own accord: But God forbid that you shauldshould conceive yourselves implicitly bound to follow that authority. It is never to be forgot that the case was decided by a law foreign to this country. I only mention it as a circumstance to shew you what opinions other countries have entertained of the dangerous tendency of this tune. It is the tendency of any publication which makes it libellous; and I do not know of any libel that can have a more dangerous tendency than a musical libel, such as this is: so much however has been said by counsel, that I shall just mention one instance where this position was well illustrated. It was in the 16th century, and is related by Mr. Walker in his historical memoirs of the Irish Bards, “A race of Rhapsodists who were so expert in satire and invective, that they held the nobles in much awe; and gifts were occasionally bestowed on them, to keep their muse in good humour.” The harp was their favourite instrument, and the influence of their rhymes was astonishing. When the Earl of Kildare was summoned by King Henry the VIII of England, to answer certain charges brought against him, he entrusted the administration to his son Lord Thomas. A rumour, soon after the Earl’s departure being spread, that he had been executed in the tower, and that his whole family were threatened with royal vengeance; this rash young man, by the advice of his associates, determined on revenging the injuries of his family. While Cranmer, who was both primate and chancellor, was pathetically representing to him the rashness, weakness, and iniquity of his intended enterprise, in a Counsel assembled at St. Mary’s Abbey, (Dublin) Nelan, a bard who waited in his train, instantly began to chaunt forth the praises of Lord Thomas, in his country rhymes; extolling his greatness, chiding his delay, and calling upon him to take instant vengeance.


The effusion of this ignorant and heated fanatic, had unhappily a greater influence than the sage counsel of the prelate, and the young Geraldine rushed forth at the head of his Irish train.



Now this Nelan’s powers lay not merely in persuasions (adds the author) he was a jester too!!!  This seems to me, gentlemen, to be a case in point. The witness (French Horn) on his cross‐examination, was asked if he ever heard the traverser play any very loyal tunes, and answered that he had, and mentioned, “God save great George,” and “Rule Britania.” This was, I apprehend, with a view of shewing this traverser was not at all times seditious; but, gentlemen, this is no justification nor excuse. It is not necessary that every action of the accused should be a libel; if so the most mischeivous person or thing that is, would find some means of evading justice, with respect to the tune of “Sovereigns of the Sea,” I take it to be a bitter and biting sneer at the the unprotected state of our trade: but you are to judge of that as your good sense shall direct you. He then said, he had parted with his companion for want of money, and that he had been tempted with gold. This is so far from being an objection to the witness’s credit, seems to me to carry every appearance of truth,. He said he was tempted by the “Yellow hair’d Laddy.” It is not easy, when wigs are so generally worn, to say who he meant by the yellow haired laddy. He then said, he was tempted by the intervention of an agent, and intimated something about a “golden chain, and a wand,” and a “Jolly dog.” It would appear that this person, whoever he was, whom he calls a dog, must have been in some office, such as that of a sheriff, which is distinguished by a gold chain and a wand. He was asked who else tempted him? and answered “Master Poll, with his tol de rol.” When asked to describe his person, he answered, “His bald pate Jove would cuff, he’s so bluff, for a straw,” which seems to allude to some person who is a little bald, and somewhat bluff; and when asked about his dress, he answered, “Black Joke and belly so white;” alluding, as I suppose, to his wearing black breeches, and white waistcoat. You will judge of this evidence; and give it what weight it deserves; it does not, however, strike me as at all material. I have now fulfilled my duty to the best of my abilities. I shall conclude by shortly—I had almost forgot the last question which was put to the witness, whether any person was present when he was tempted? his answer was, as I have taken it down, “Cock



Ma Keery, Kitty alone and I.”  Who is this Ma Keery, or this Kitty, who is she? Or what does the word cock, mean? Cock, in the literal acceptation, is the male hen, as the hen is the female cock. We have no generic name in our language. We say generally cocks and hens. A great philosopher of antiquity defined man to be a two footed animal without feathers. Another, more witty, plucked a cock, and affirmed that in that sense it was a man. A cock has many other figurative meanings, as when you say, ccckcock shot, as also a cock for letting off warm water, as of a tea urn. But you are not bound to pry into such matters nor to examine them. You are not supposed to be conjurors, gentlemen. I cannot see what this cock has to do with the issue in this case, nor what Ma Keery with his cock had to do with this Kitty, whoever she might have been. None of all these have been produced, and it is better to discharge such matters from your thoughts. If you knew more of them it might profit you nothing. It is presumable from the complexion of the evidence, that they were persons engaged in no very worthy action; but of that by the constitution you are to judge. But as this Cock Ma Keery, or Kitty Ma Keery, or whoever she was, has not been produced, I conceive this answer to be totally immaterial. If, therefore, gentlemen, you believe the evidence, that this traverser did play or publish the tune of Ca Ira! that he did it knowing its meaning and tendency, and not by mistake or ignorance, and of that you have ample evidence; besides, that the meaning, if necessary, may be clearly collected from the tune itself, arising upon the face of it. For it is but giving Gurdy credit, for understanding his own acts. And it is immaterial whether his intention was to obtain a reform in parliament, or a redress of grievances, provided his music went to stimulate the people to arms.  The law will imply that his intention was seditious. If you believe this, you will find him guilty. If on the contrary, you do not believe this, you will find him not guilty. Here the words not guilty seemed to be repeated from the outside of the court, upon which his lordship desired the officer to take the person who repeated his words, into custody. I will not, added his lordship, have my words repeated. The officer came into court, and returned, instanter and ore tenus, non est inventus! to which the same voice replied from without, inventus. Here



his lordship threatened to fine the officer, who went out to make a further search, and ordered the guard to prime and load! when a gentleman of the bar discovered it to be an Echo!!





Per Curiam. Let Echo then be taken into custody. The oficer then returned copi corpus; and a warrant being made out, and signed by his lordship, Echo was conducted to Newgate under an escort of heavy horse, a battalion of infantry, and a detachment of the Royal Irish Artillery; where she continues. By all she hears, to be of great service to the government, and to bring to light many dangerous plots and conspiracies. The jury without any deliberation, gave in their verdict, Guilty.


His Lordship, after the cause was over, related to the gentlemen of the bar, and the audience, some remarkable stories respecting Echoes; particularly that of Woodstock, which returns seventeen syllables in the day, and twenty in the night; and explained the difference between the Centrumphonicum and the Centrumpheno—Campticum. He also mentioned a remarkable Echo, on the banks of the Naha, between Coblentz and Bingan.







The King versus Hurdy Gurdy.


This day, in pursuance of the four‐day rule Hurdy Gurdy was put to the bar to receive sentence. Several affidavits were read in aggravation on the part of the crown, stating that during his confinement, subsequent to his conviction, he had behaved in a most disorderly manner, and played the most disrespectful and opprobrious tunes, against the king, constitution, the church, and the law, and levelled many personal invectives against the judges, the jury, and the witnesses:—That he had, in spite of all that could be done to restrain him, ranted and raged in such a manner as to bring a great gang of his accomplices (the rabble) about the prison doors—and had so enflamed them with his music that they would in all probability have proceeded to rescue him by force, if Mr. Sheriff Trudge had not critically arrived at the head of a large body of the city watch, assisted by the piquet guard, and put a stop to the riot.




[N. B. It is much to be lamented that the city Militia did not arrive in time to share the honors of the day!!!]


The Counsel for the Traverser being asked whether he had any thing to offer in mitigation, said that he had no instructions, nor no desire in so extraordinary case to add any thing to what he had already said: but an affidavit was tendered to the officer by Gurdy himself, which was read as follows:


Rex
v.
Hurdy Gurdy.HURDY GURDY, the defendant, in this case, maketh oath, and saith, the trial had on —— last, in this case and since he had been pronounced guilty by the verdict of a jury impanelled and sworn on his trial; that deponent is more and more, and more convinced of the truth of his own opinions, and also of the corruption and rottenness of the state: that said deponent verily believes that the prosecution commenced against him, was for the purposes of revenge and crooked policy, and not of justice or for the sake of public example; and deponent further understands and believes, that if it had been for the sake of example, he would have been tried speedily, and in the county where the offence had been committed, and would not have been harrassed with an infinite number of informations and charges, and with such an affinity of senseless counts, which deponent further said, occasions him to blush for those, who could have debased themselves by such mean Jabber: and this deponent further saith, that from the inside of his barrel he doth pity the county where such things are transacted under public authority: and this deponent further saith, and verily believes, that it was for fear of the honesty that prevails in his county, and for no other purposes whatever, that so many juries were brought up to the bar of this court; and deponent further saith that he disregards all such machinations and contrivances; that he never regretted the want of a head so much as this day; that he (this deponent) might have come into this court with a bonnet rouge, (Anglice, Red Night‐Cap.)  Nevertheless, he this deponent rejoices, inasmuch as he hath no neck for the pillory, neither hath this deponent any hands upon which his enemies can affix thumb‐screws; nor hath he, this deponent, any legs for stocks: as for any pecuniary fine which his persecutors



may impose upon him, he, this deponent, utterly disregardeth the same, inasmuch as he hath never treasured up money, nor hath any regard therefore, otherwise than as the means of doing good; which deponent verily believeth this his prosecution will speedily accomplish. With respect to imprisonment, deponent holdeth, and verily believeth, that the free soul cannot be imprisoned; and as for whipping, or flogging, his, this deponent’s back, is made of a good maple tree, and hurleth defiance at the taws; and this deponent further saith, that so long as a peg shall be left in his barrel, he shall never in any wise change his tunes—but continue to play such free airs as heretofore he hath been accustomed to play, in honour of liberty, and in furtherance of the Rights of Man! And further, deponent saith, and verily believeth, that although his persecutors have made frequent use and repetition of the word constitution, it is a phrase which contains as little meaning to them as it does to this deponent; and that notwithstanding all that has been said of our religion, deponent verily believes his enemies are utterly unacquainted with the tenth verse of the second psalm—“Be wise, oh ye kings, be instructed, oh ye judges of the earth.” And this deponent will answer them—“The kings of the earth have gathered together, and have taken counsel against me, but in the name of the Lord, will I destroy them.”



Sworn, &c.
HURDY GURDY.






Here the court conferred at great length, and his lordship addressed the traverser as follows:


Hurdy Gurdy, you have been found of a very grievous misdemeanour by a verdict of twelve men, from that county so justly celebrated for its incorruptible juries. I shall not enter into any repitition of the enormity of your offence; I shall only observe that so far from seeming contrite or in any degree corrected by the deliberate and solemn opinion of twelve of your peers, given in and out of court, both before and at your trial, you have triumphed and exulted in the confirmation of your wickedness. Your conduct since your conviction, and your improper proceedings in face of this court, have made it necessary



to bend the whole force of the law against you, in order, if not to amend your courses, at least to prevent others from following them. That constitution and that law which you have villified has nevertheless afforded to you a patient and favourable hearing; your scurrilous affidavit has been this day patiently heard. Hurdy Gurdy, you have  had a fair and impartial trial, and you have been ably defended by your counsel, but your own indecent conduct has made it necessary for this court to pronounce a heavier sentence than was at first intended. It is the principal duty of this court and its officers to take care that the constitution be not overthrown by such as you. According to the usual practice my brother the elder Puisne will deliver the Sentence.





The Sentence.


The sentence of the court is, “That you be transported to his Majesty’s colony of Botany Bay, in New South Wales, for the term of your natural life.”


FINIS.
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