



	


	
	




	
	
	
	
	
	
	
	
	
	
	




	
		
		
		
		
		
		
		
		
		
	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
	






About A report of the trials of John Kennedy, John Ryan, and William Voss for the murder of Edmund Butler, at Carrickshock, on the 14th December, 1831


On December 14, 1831, Edmund Butler, protected by 38 policemen, attempted to serve a summons for non-payment of tithes near the town of Hugginstown, Kilkenny, Ireland. The party was surrounded by a large crowd of local residents, and in the resulting melee seventeen people were killed: Butler, thirteen of the police, and three of the crowd. For an account of the Carrickshock incident and its persistence in local memory, see: Owens, Gary. "The Carrickshock Incident, 1831: Social Memory and an Irish cause célèbre" Cultural and Social History vol. 1 (2004), pp. 36–64. For Carrickshock in the wider context of the Tithe War see: O'Donoghue, Patrick. "Opposition to Tithe Payments in 1830-31" Studia Hibernica No. 6 (1966), pp. 69-98. https://www.jstor.org/stable/20495840
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KILKENNY ASSIZES,

THURSDAY, 8th MARCH, 1832.



Baron Foster having taken his seat on the bench, the Clerk of the Crown proceeded to call over the entire Jury panel.


John Kennedy was then put to the bar and directed by the Clerk of the Crown to look to his challenges.


Robert Neville was the first juror called to be sworn.


Mr. O’Connell said that he challenged him for cause, as not standing indifferent between the Crown and the subject. It was then agreed, that the Clerk of the Crown and the Clerk of the Peace should be sworn as triors.


Mr. Neville was then sworn and examined.


Mr. O’Connell.—Mr. Neville, will you state upon your oath, whether you were not challenged by a prisoner yesterday on a trial, in which the Crown prosecuted?


Mr. Neville.—I was.


Mr. O’Connell.—After that, is it true, that you attended to give assistance to the Crown Solicitor in the prosecution of prisoners?


Mr. Neville.—I did make some remarks to him.


Mr. O’Connell.—Were these remaksremarks to give him information whom to set aside on the part of the Crown?


Mr. Neville.—I do not believe that he set any one aside at my suggestion?


Mr. O’Connell.—I have not asked you what the Crown



Solicitor did, but what you yourself did. Upon your oath did you make those remarks by way of giving assistance and advice to the Crown Solicitor?


Mr. Neville.—I believe I did.


Attorney‐General.—I submit that nothing is disclosed which goes in the slightest degree to establish the unindifference of the juror.


Mr. O’Connell.—What! assisting the Crown Solicitor in prosecutions at these very Assizes; surely his mind is not that perfectly blank sheet which a juror’s mind should be, untinged with any bias between the Crown and the subject.


Attorney‐General.—Are you a magistrate, Mr. Neville?


Mr. Neville.—I am.


Attorney‐General.—The case in which you were challenged was tried yesterday?


Mr. Neville.—It was.


Attorney‐General.—The case in which you gave advice was tried yesterday?


Mr. Neville.—It was.


Attorney‐General.—Was there any connexion between the subject matter of that case and the subject matter of the present prosecution?


Mr. Neville.—Not the least.


Mr. O’Connell.—Do you know the particulars of the evidence that will be given to day?


Mr. Neville.—I do not.


Mr. O’Connell.—Then how can you know that the case which you do know has any connexion with that which you do not know?


Baron Foster.—It may be a very proper, or a very improper advice which the Juror gave.


Attorney General.—Your Lordship has judicial



knowledge of what the case tried yesterday was, and you know what the present case is.


Baron Foster.—This I can say, that it is perfectly possible that it was his duty to say what he did.


Mr. O’Connell.—It is possible, certainly.


My Lord, the words of the law are, that the juror must “stand indifferent as he stands unsworn;” that is, his mind must be as free from bias, as his conscience is free from the obligation of the oath which he has not yet taken. The juror certainly has not given very distinct answers.


Baron Foster.—The indistinctness of his answers is for the triors.


Mr. O’Connell.—If the impression upon your Lordship’s mind is against the cause of challenge, I will withdraw this challenge, and challenge him peremptorily.


Baron Foster.—Any doubt that I may have on my mind arises solely from the indistinctness of the answers.


Mr. O’Connell.—I will ask him another question.—Did you give the Crown Solicitor advice as to what jurors he should set aside?


Mr. Neville.—I do not think he set aside any juror in consequence of any thing I said.


Mr. O’Connell.—Answer my question.—Upon your oath was the suggestion which you gave the Crown Solicitor for the purpose of inducing him to set aside jurors, or to leave them on? give me a fair answer to that.


Mr. Neville.—I do not think that he set aside any at my suggestion.


Mr. O’Connell.—Upon your oath, is that an answer to my question? I ask you now by virtue of your solemn oath, did you give him any suggestion to put aside a juror that you thought might be favourable to the prisoner?


Mr. Neville.—I cannot say that I did.


Mr. O’Connell.—Will you swear that you did not?




Mr. Neville.—I do not believe I did; on the contrary, I bid him leave a man on if we did not get a better man.


Mr. O’Connell.—Did you make a remark upon every man?


Mr. Neville.—I did not.


Mr. O’Connell.—By virtue of your oath, did you give him any suggestion to enable him to set aside a juror?


Mr. Neville.—I believe I did.


Mr. O’Connell:—Have you any doubt of it?


Mr. Neville.—Well, I did.


Baron Foster.—I shall leave it entirely to the triors, at the same time I wish it to be understood that I do not by any means admit it as a general rule, that because a magistrate gives his opinion to the Crown Solicitor, with respect to persons whom he may not think to be proper jurors, he is therefore disqualified to serve as a juror. The triors will say, whether they think the juror is indifferent between the Crown and the party on his trial.


Triors.—We find for the challenge.


Baron Foster.—Let it be understood, that this establishes no general rule.


Attorney General.—I still repeat it, that there is no evidence whatever to shew that the juror is indifferent.


Baron Foster.—I think there is some evidence from the manner in which the witness has answered questions put to him.


The Clerk of the Crown then continued to call over the the panel, until he came to the name of Robert Allen, who when called upon to be sworn, requested to be excused from serving as a juror, stating as a reason that he had received an intimation, that his life and property would be in danger in case of a conviction, if he was to serve as a juror, and that in consequence of that, he could scarcely venture to give an honest verdict.


Mr. Allen having been sworn to answer truly such



questions as should be asked of him, repeated the above statement upon his oath.


The Attorney General upon this put Mr. Allen by.





THE FOLLOWING JURY WERE SWORN.




	DANIEL CORMAC,

	THOMAS WRIGHT,

	RICHARD LALOR,

	LORENZO GREENE,

	JOHN BRYAN,

	THOMAS ENNIS,

	WLLIAM DELANY,

	MEADOW BLUNDELL,

	SIMON BLACKMORE,

	ROBT. BLACMORE.

	THOMAS IZOD,

	JOSEPH MASON, Esqrs.






Attorney General.—My Lord and Gentlemen of the Jury, in this most important case, it is my duty to lay before you, the grounds upon which we impute to the prisoner John Kennedy, the murder of Edmund Butler, on the 14th of December last. The homicide took place under very peculiar circumstances. At the same time, and in the same place, no less than eleven other homicides occurred;* the time at which these homicides took place was, as nearly as can be collected from ten to fifteen minutes before twelve o’clock in the day. I shall state to you very shortly the events which immediately preceded the homicide, and which were preparatory to it.


Edmund Butler was employed by the Rev. Mr. Hamilton, who is the incumbent of a union of parishes, of which Knocktopher is one, to serve processes issuing out of the Court of Chancery, on the parishioners of Knocktopher, who had subtracted their tithes. Apprehensions upon his part, of violence and personal danger, induced him to apply for, and obtain the protection of a considerable Police force. This force was collected from the various stations in that neighbourhood. It consisted altogether of about thirty‐seven or thirty‐eight men, and was commanded by a chief constable of the name of Gibbons.


On the morning of the 14th of December, this body so assembled and commanded by Mr. Gibbons, and attending



the process server, Edmund Butler, proceeded from Kilmaganny to Newmarket, and from Newmarket it proceeded to Hugginstown, and it arrived at Hugginstown about eleven o’clock. On its way to Hugginstown, although this was a week day, Wednesday, the bells of the Roman Catholic chapels of Newmarket, Knocktopher, and Ballyhale, which all lie very close to each other, were now distinctly heard to ring.


When I allude to this circumstance, give me leave once for all, to say, that the use which was thus made of these bells, I neither attribute, nor insinuate in any respect to the persons connected with those chapels, and who had the care and charge of them.


This party reached Hugginstown at eleven o’clock. Before they entered the village, they observed, pursuing them, a considerable body of men from the direction of Newmarket, from which they had just come. They proceeded through the village of Hugginstown; the process server being on his way to serve a process upon a person of the name of Walshe, one of the Knocktopher parishoners, who lived at a distance of less than half a mile from Hugginstown. He, (Walshe) goes by the name of Waterford, and in the course of my statement, when I speak of Waterford’s house you will understand me to mean the house where Walshe resides, and where the process was to be served.


The party had scarcely cleared the town of Hugginstown, when the chapel bell of Hugginstown also rung, and continued to ring for about ten minutes. They proceeded in the direction of Waterford’s house, and having passed over a hill or rising ground, they for a time lost sight of the party, which I have described, as moving from Newtownmarket after them; but when they approached close to Waterford’s house, the body they had



seen advancing from Newmarket, appeared on the hill, and it was distinctly apparent, that they were commanded by a person who directed their movements, and who wore a military cap and a sash across his shoulders. This body consisted of some hundreds of people; those in front called loudly on those behind to follow them, and they were armed with every sort of weapon; I do not mean fire arms, but every sort of offensive weapon which the country could supply, such as pitchforks, spades, shovels, bill‐hooks, scythes, sticks, and many of the persons who carried these weapons in one hand, had a large stone in the other. They shouted, and were manifestly preparing an attack on the police. Such was the apprehension of an attack, that Mr. Gibbons thought it necessary to halt and give his men directions to prime and load, which they did. While they halted, so did the assailing party. But upon resuming their march to Waterford’s house, their assailants, who were every moment encreasing in number and in fury, also resumed their march, closing upon, and coming nearly into contact with them. They were so close that the object of all this preparation and concert and motion, was distinctly ascertained from their language and their demeanour; and there was one general cry and exclamation to this effect, “the process server or blood.”—“Butler or blood.”


Butler having reached Waterford’s house, put the copy of the process under the door, and then the party turned to the left, for the purpose of escaping.


Gentlemen, from Waterford’s house to the place where the homicide occurred is 170 perches. At Waterford’s house, or immediately after the party quitted it, the prisoner, John Kennedy, was distintlydistinctly recognized—he was armed with a pitchfork, and he continued along with the police and Butler, up to the period when the fatal event



occurred. He was heard distinctly to exclaim, from time to time, “The process server or blood!” As they proceeded, the same cries were repeated by hundreds of voices, and the fury of the multitude increased to such a degree, that one of the witnesses says they appeared as if they were all mad: they vociferated repeatedly, that they must have the process server; that they would have him, for that the police could fire but one volley.


The numbers streaming from all directions of the country had now increased so as to be estimated to amount to between one and two thousand.


There were, my Lord, three persons who certainly had the command and controul of this multitude. There was the leader I have already described as having the sash and military cap. By the time they came to Waterford’s house he had taken off the sash and had put it into his pocket, and the end of the sash hanging out was distinctly perceived. Two others, whose names I shall not mention, but who also had a command, appear to have interposed under circumstances which give this transaction a peculiar character.


This formidable body of men pressed so closely on the police, that they were obliged from the time that they left Waterford’s, to keep them off with their bayonets. The process server was about the centre of the police. The threats, the gestures, the increasing numbers, and the increasing fury of this multitude, naturally excited the strongest alarm in the minds of every one of the police: and one of them was so much struck with the danger which they would encounter by remaining on the road, that he called to Mr. Gibbons, entreating him to take them into the open field, where their arms might afford them protection, saying, that if he did not do so they would be all killed. Two of the three leaders were just at that instant



in personal communication with Captain Gibbons, one of them resting his hand upon his horse’s neck, and the other so close to him as that his words could be distinctly heard by those who were near Mr. Gibbons. He was heard thus to address him:—Captain Gibbons do not be afraid, not a hair of your head, or of any of the police will be touched, we only want the process server, let him be given up, and you will be safe.” The reply of Gibbons was, “We will part, every man of us, with our lives before we give up the process server.” This unfortunate gentleman, I believe as brave as he was humane, but unfortunately credulous to infatuation, proceeded, allowing this infuriated body thus to press in upon him without taking that precaution which would have rendered the arms and the discipline of his party their sure and certain protection.


By the time that they had passed Mr. Tennison’s gate, I am instructed that the body had collected in their front on their direct road, which road would, I believe, have conducted them to Ballyhale, and in consequence of that, they made a turn to the left into a lane leading back to Hugginstown. They were pressed by the crowd on the right, and on the rear. There was a body in their front preventing their approach to Ballyhale, and therefore they turned up into this narrow lane, and unfortunately it was the very ambush into which it was intended to seduce them. The ground was high on one side of the lane; there was a wall at each side. When they had proceeded a few paces in it, they were completely pent up; the ground was covered with stones, and afforded additional means of completing their destruction. Captain Gibbons was in the rear of the force, and in one minute, if my instructions be right, or within five minutes at least, after



the declaration made to him, an effort was made by some of the crowd to drag the process server from them. They actually caught hold of him, and pulled him out of the lines, the policemen pulled him back again, and he was scarcely restored to his place, when he was struck down with a wattle, and immediately afterwards put to death with a stone. At the same time a general assault commenced on the party by a shower of stones, and several of the police were knocked down. At that moment Captain Gibbons fired a pistol, which was the last act of his life, for he was immediately knocked off his horse, and put to death. The mob immediately pressed on the police on all sides, and in the course of two minutes this work of death was completed. Twelve men lay dead on the field, several others were desperately wounded, some escaped, and it is from those who have escaped that you have to learn the story of that fatal day.


Gentlemen, if the evidence which I shall adduce to you in support of these facts, shall establish them to your satisfaction, there can be no manner of doubt whatever as to the legal character of this homicide—it must be murder.


It may not be improper to state to you, under the correction of the Court, that though I have no evidence that the mortal wound inflicted upon Edmund Butler, was inflicted by the hand of the prisoner, yet, if he was there present, acting in the manner which I have described, he was just as much in the eye of the law, the murderer of Edmund Butler, as if his had been the hand by which the mortal wound was inflicted. The law has wisely laid it down in characters which are not to be mistaken, that where persons are engaged in a guilty enterprize, the act of one is the act of all.


Gentlemen, I have told you that we have the survivors of the police to produce as witnesses before you. We have



not any of the persons as witnesses, who took a part in that transaction. No evidence has been yet offered by any of those persons. Whether we ever shall have such evidence, it is impossible for me to anticipate. I have mentioned to you the legal consequences of being engaged in the commission of confederated guilt. Another consequence usually follows, though it has not yet taken place in the present case; that the love of life becomes more powerful than any bond which associates guilty men, and that in the end there are found numbers of persons perfectly willing to save their own lives by giving testimony against their guilty associates. I should falsify my own experience, if I did not express my perfect conviction, that sooner or later we shall see approvers upon that table to establish the guilt of persons who may hereafter be charged with these murders.


My Lord, I am unable to anticipate any grounds of defence by which this homicide can be excused, or justified or paliatedpalliated:—Edmund Butler was engaged in the discharge of an important and a necessary duty. The function which he was performing in the administration of justice, though not so high or honourable as those of other persons, is nevertheless necessary, nor the less important; without the discharge of it the power of the law itself is suspended.—What, then, can justify, or palliate, or excuse the death of that wretched man? Shall I be told that the police were there improperly or illegally?—If such an assertion be made, my Lord, I think I can anticipate the reply which it will meet from the Court itself. But I will say, that I cannot conceive a more important and valuable service than that which the police were engaged in rendering.—They were not acting as process servers, but they were employed in one of their most important functions—they were attending there for the purpose of preserving



the public peace, and for the protection of Butler from personal violence and outrage, whilst acting in the discharge of his lawful business. I trust it never will be said, or never supposed for one moment, that the police are not acting legally and properly when they are preventing the commission of crime.


My Lord, it is at least of as much importance to prevent crime as to punish it; and to say that the civil force of the country could not be used for the one purpose as well as the other, is to lay down a proposition as dangerous to the peace as I conceive it to be contrary to law.


But, my Lord, this is not a case, in any view of it, in which the enquiry can become material, whether the police were present on the occasion in the execution of any particular duty.


When an officer of justice, in the discharge of his duty does an act affecting the person or property of another person, and that in the course or as the consequence of his so acting, a homicide takes place, it is essential to enquire whether the officer’s act be justified by the authority under which he acts.


But here, if the facts I have stated, be proved, it will be evident, that the officers were not guilty of any aggression upon the person or property of any individual; they were on the present occasion so far from being aggressors, that their conduct consisted in resisting aggression. It is therefore that I say that I am enabled to anticipate any ground of law upon which this homicide can be justitifiedjustified, excused, or palliated.


Gentlemen, the case will now be committed to your hands, and never was a jury sworn under circumstances where the discharge of a public duty was of more importance to the community. I am persuaded you all feel the truth of this, and before I conclude, let me remind you of



what I may say are the two leading considerations to influence your conduct. First of all, you will always bear in mind, that, to the credit of our law, and its merciful character, it tells you, that a rational doubt forms the prisoner’s title to your verdict of acquittal; but on the other hand, if you shall not feel that rational doubt; if we shall establish to your perfect satisfaction, the matters which I have stated, you are under the most solemn obligation that can bind man to man, or man to his God, to discharge the duty you have undertaken, and which your country has entrusted to you, firmly, conscientiously, and fearlessly.






First Witness, Edmund Ryan, Examined by Mr. Scott.


I remember the 14th of December last; that was the day of the melancholy transaction at Carrickshock; I was, at that time in the service of Mr. Pratt Montmorency; I left my own house that morning; I was, at about ten o’clock, at the Fox Cover—from that I was able to see the village of Hugginstown; I was but 100 or 120 perches from the village; I left it exactly 20 minutes before 12 o’clock; I had my watch; I had occasion to come and meet my master’s agent; his hour was 12 o’clock, and I considered that I could not get to where I was to meet him in less than 20 minutes; when I was near the village of Hugginstown the first thing that attracted my notice was a body of police having gone through the village; I could view it very closely, for the gentleman I attended had a telescope which I used on the occasion; the police consisted of about 40; I know the house called Waterford’s house; it is properly Walshe’s house; that was to the left of the direction to which I saw the body of police moving; the police were in the suburbs of the village



when I first saw them; in about three or four minutes after I noticed them, I observed another body about 60 perches from the rere of the police; that body was coming from the direction of Newmarket; they were proceeding to the village of Hugginstown; that body was very thin; there were no more than about twenty or thirty persons; I noticed something in their hands; three or four feet long; something like sticks; some of that body were walking, and some running in the direction that the police had gone; I saw them reach the village of Hugginstown; some time after they reached Hugginstown, I heard the noise of a bell; that noise was in Hugginstown, as I thought; the bell was ringing about two or three minutes; the bell was rung regularly; I then saw a larger crowd; that second crowd was proceeding towards a little hill immediately outside the village of Hugginstown; the two crowds joined, and when they were all together, they amounted to about three or four 100; at that time the bell was not ringing; at that time I could notice something black, not very large; it was raised by something; I supposed it to be a hat; it was raised about two or three feet over the heads of the crowd; I heard no noise more than the ringing of that bell; at the time that I observed that black thing held up, the police had gone out of my view; the crowd did not follow in the same direction, they went to the left of the direction taken by the police; they were on a little hill to the left of the road, when I saw the black thing held up; the police had gone by the road as far as I could see; I saw no other crowd; I immediately retired as soon as I lost sight of the police; that was 20 minutes before 12 o’clock; that was the time that I left the ground that I was standing on, and was the time that I saw the crowd on the little hill; that little hill is about a quarter of a mile from Waterford’s house; when I was standing on that ground I heard some



shouts; those shouts came from the village of Hugginstown, I suppose part of the crowd was at that time in the neighbourhood of Hugginstown: that black object that I spoke of was held up about a minute; after I left that place I went towards Castlemorris; I did not bear of the transaction till about 1 o’clock; I did not see any thing in the hands of the second party; I was near enough to distinguish them, but I had not the telescope at that time.





Cross‐Examined by Mr. O’Connell.


You heard that the process server had been out the day before? I did. And the two days before? I cannot exactly say. Was there any report of his misconducting himself, and being a little impudent? I heard he made use of some very obscene language, going through Newmarket the evening before. I believe you happen to know that there was an adjourned vestry for Newmarket on that day? I know it well. For the tithe composition? Yes. There was a report of his blackguarding? Yes. That it was not his face that he always showed in serving processes? I did not hear that until after. You knew that the vestry was fixed for that day? I did. Did you attend at the vestry on the former day? I did. Mr. Hamilton was there? He was. And he agreed not to take any proceedings until the next vestry? He did.


Do you know that Kennedy has land close to Newmarket? I know it well. And that he has it tithe‐free? So I heard. He lives a short distance from Newmarket? He does. You saw some of the police out of sight and more farther off? I did not. What are you? I am bailiff and general servant to Mr. Pratt Montmorency. I am told you actually have said that one of the prisoners, a man of the name of Grennon, was sworn against falsely?



I heard it not even of one of them, but of many of them. Did you ever say that you were convinced that he was sworn falsely against? I did, and I am ready to prove it? The bell was ringing a couple of minutes only? No more. And if there was mass that is the hour that mass would be said? It would. Would you be astonished to hear the bell ringing for mass. I would not.





Second Witness, Peter Harvey, Examined by Mr. Greene.


I am in the police; I am a sergeant and constable; I was in the police in December last; I was then stationed at Windgap in this county, within two miles of Kilmaganny; I know Hugginstown; Windgap is about seven miles from Hugginstown; I was stationed in that part of the country about two years this last time; I remember the 14th of December last; I was out on duty that day; I left my station on the day before; I was at Kilmaganny on the night of the 13th; I started from Kilmaganny on the 14th; my party consisted of 35 or 37 men; we all started together from Kilmaganny; we left Kilmaganny between 10 and 11 o’clock; Captain Gibbons had the command at that time; he was a chief constable; he is not now living; we had Edmund Butler, a process server, with us; he went from Kilmaganny; after leaving Kilmaganny the first place we went to with Butler was to Newmarket, which is almost two miles from Kilmaganny; we went along the road; we did not stop any time at Newmarket; we went from that to Hugginstown, that is about a mile from Newmarket; Captain Gibbons accompanied us; we saw nothing remarkable until we were getting into Hugginstown; we then saw a crowd of people after us on the road; they were coming from Newmarket, the same



road that we had come; there might have been two or three hundred people in this crowd or more; the road was black with them; this mob was about a quarter of a mile from me; it was on the road between Newmarket and Hugginstown; as we were going into Hugginstown, the chapel bell of Hugginstown rung; we stopped only about a minute at Hugginstown; some of the men merely took off their top coats, then we proceeded from that towards Rockhall, Mr. Tenison’s place; we went from Hugginstown to Rockhall by the road; there were some other bells rung a few minutes before the Hugginstown bell rung; those bells were rung in the rere of us when we were coming to Hugginstown.


After we passed through Hugginstown, and were proceeding towards Rockhall, we saw another crowd coming across the fields; they were coming from the Hugginstown side; there was a man with this mob who had a sash about his shoulders; it seemed to be a comfortable; it was red and yellow; that man also had a glazed cap; the people who were with him had pitchforks and shovels and sticks, and different other weapons, some of them had stones; they were crying out to the men in the rere of the mob to come on; some of them were winding their weapons as they were coming down the hill, and shouting to those behind to come on; we had not our fire arms loaded when we left Kilmaganny that morning; when the mob were coming on we got orders to load, and we did load.


There was a house pointed out to us as Waterford’s house; I do not consider that we were a quarter of a mile from Waterford’s house when we saw the mob coming down down the hill. The people were within two or three hundred perches of us when we primed and loaded; after loading we proceeded towards the house that was served; that was Waterford’s house; the people went on through the field, and we went along the road; as we kept moving,



the people kept moving; the crowd appeared to me to increase in number; at that time there were four or five hundred people collected; it might be a good deal more; at this time I heard them say that they never would let the process server go, without murdering him; this was as they were moving along; we went on towards the house that was to be served, and Butler with us; when we came to this house, Butler put a paper under the door; we halted while he was putting the paper under the door; after he did that, he fell into the centre of the police; whilst we were standing and Butler was putting the paper under the door, the people came at the rere of the house, and out in the lane; they were within a few yards of us at that time; they were in the field and on the road at both sides of us; they kept with us there the whole time; when Butler got into the centre of us, we got the word “left face” to return; we then proceeded to go back with Butler; we were returning through part of the road by which we came to the house; when we turned about, and were marching back, the crowd followed us crying out different times that they would have the process server or blood; shortly after we began to march back, there were some stones thrown at us by the mob; we went partly back the same way that we came; we then left that road and turned to the left; where we turned off that road is, I believe, near a quarter of a mile from Waterford’s house; the road that we turned to, leads I think to Rockhall.


When we proceeded near a quarter of a mile along that road, we turned into a lane to the left; a part of that lane is narrow, and part of it wide; it is the beginning of the lane that is widest; as we were proceeding along this way the people were going along with us and still meeting us; they were at both sides of the lane, and in the lane; as we were going along they cried out different times, “the process server or blood;” more of them would



say, “never fear Police, we only want the process server;” more of the mob cried out, “you can fire but one shot; we will have the process server in spite of you;” at this time they had pitchforks, shovels, billhooks, mallets, sticks, and other weapons; the mob at this time amounted I think to one thousand; they continued using these expressions until we got into the narrow part of the lane; when we got into the narrow part of the lane, a man jumped in from the right side of the lane where there was an opening; he caught the process server, and cried out, “this is the man that we want.” At this time there were three or four file between the process server and the front; when he was pulled out he was at the side of the police; after he was pulled out, he was caught by one of the police, and pulled back again among the police: immediately Butler got a blow of a wattle from the man that pulled him out; some stones had been thrown before this; it was whilst he was among the police the second time that he got the blow of the wattle; he was staggered against one of the police by the blow; he did not fall to the ground; he then got a stroke of a stone in the side of the head; he fell with that stroke; I saw nothing more done to him; he lay there; I saw some of the police fall before Butler fell; it was in the rere I saw them fall; I suppose it was with stones they were knocked down; I was towards the front; at this time some of the mob were in the lane and through the police, for they got in among us; Captain Gibbons was in the rere; he was on horseback; as soon as the process server was dragged out, I saw Captain Gibbons on horseback; before we got into that lane, I heard a man say to Captain Gibbons, “never fear Mr. Gibbons, a hair of your head will not be injured, nor one of your men touched.”


I myself got a stab of a pitchfork in the side; Captain



Gibbons was killed; I saw him dead; he fell almost at the same time that the process server was knocked down; I saw him fall off his horse; I cannot say that he got a blow; but I saw him fall; there were shots fired; it was after the process server was knocked down that the first shot was fired; there were between fifteen and twenty shots fired; there were eleven of our party killed; I saw them the next morning at the barrack; most of them had their heads behind all fractured; one man had a stab just in the breast; from the time that I saw the first man knocked down until they were all killed, was not above two minutes I believe; I was myself knocked down with a blow of a mallet between my shoulders; it was after I fired the shot that I got the blow of the mallet; I could not fire a second shot, nor could I stand up to load; when I got up, I ran straight in the direction that we were going; we were facing towards Newmarket; some of those who escaped with me were wounded with stones and different other things.


I know a man who calls himself John Kennedy, (witness identifies the prisoner.) I saw that man on the 14th of December last, when this transaction happened; I first saw him outside the ditch of the lane, when turning from the house that was served: where I first saw him was two or three perches from the house that was served; when I said that I saw him outside the ditch of the lane, I meant the lane at the house that was served; Kennedy had a pitchfork, I heard him say, “we will have the process server or blood.” I heard him say these words; at this time there were some other people about him; he continued with us all along inside the ditch of the lane, that we came down from Hugginstown; I saw him distinctly.


Baron Foster.—Do you mean that as you were returning from Waterford’s house he continued to follow you? I do.




How near was he to you? About two or three yards.


Mr. Green.—Did you hear him use these expressions more than once? He did different times. How long did he continue to go with you? Until the first turn to the left. How long had you him in view? I dare say about ten or twelve minutes or more. What was he doing whilst you were going along? Sometimes he would cry out, “we will have the process server or blood;” and more of them would cry out, “never fear, police, you shall not be touched;” more of them would say, “you can fire only one shot.” Did these expressions continue until the attack was made? They got a little quiet before the attack was made, there was not so much noise made by them a short time before the attack. How soon after you got into the narrow part of the lane, was it that the attack upon you had commenced? Not above a minute.


Baron Foster.—Did you see the prisoner at the bar that day after the fighting? I did not.


Mr. Greene.—Did you hear any order or direction given to the mob just before the attack? There was a man in the front, and we spoke to him to keep off his mob, and he said he would; when we came into the lane, “now boys,” said he, “go on there,” and he turned to the left over the ditch. Whom did he appear to address? He turned about to the mob in the rere.





Cross‐Examined by Mr. O’Connell.


Have you a brother in the police? I have. Is he the only relation that you have in the police? I have different relations in the police, I have two brothers in the police. How many cousins? I cannot say how many. You cannot give a guess even? I cannot. You swear to that? I do. You had an uncle in the police? I have not. I said



you had an uncle in the police? I had. What is become of him? He is transported. To Botany Bay? I dare say. Can you even guess where he went to? I cannot. By virtue of your oath, can you guess where your own dear uncle the policeman went to? I cannot. You swear to that? Have you not sworn that you cannot guess? I can guess. Now where do you guess he was transported to? I cannot tell what part he was transported to. Where did you grow? In the Queen’s County. Can you tell what part of the Queen’s County? Near Rathdowney. Are you any thing to those Harvey’s that they said had a cave for stolen sheep? Yes. What relation are you to house that the stolen mutton was found? No. Was it in your father’s house that the key was found, that made them suspect that it was in your father’s house? I believe it was. Was it for his good behaviour that your uncle was transported? I cannot say. For heaven’s sake, who got your family into the police? A gentleman. Has he a name? Yes. What is his name? Mr. Steele. It was not Tom Steele for a pound. What was his christian name? There were George and William Steele. Where do they live? I cannot say.


You ran very fast notwithstanding the wound, did any body beat you in the run? No. Where did you see Mr. Steele last? Not this year I believe. Was that the first day that you were with the process server? It was not. Was it the second? No. Was it the third? It was. What were you serving? I cannot say; law orders, I believe.


This was a very civil fellow, this Butler? I cannot say. Upon your oath was he not uncivil? He was not. Upon your oath you say that? I do. You say positively that he said nothing uncivil all the time that he was with you. I do.




Do you know a man of the name of Patrick Murphy, that was in gaol? I have known him. Were you by when somebody identified him as having been present at the affair in the lane? I was not. Do you know a man of the name of Patrick Grennan? Yes, I believe I have seen him. Are you not sure? No. Were you in gaol looking at the prisoners? I was. Did you see Patrick Grennan in gaol? I did. Are you not living in the gaol? I am. Seeing the prisoners every day? Not every day. Which of you swore against Patrick Grennan, do you know? It was I; I swore to him to the best of my knowledge. He was taken up on your informations? No. Was it after he was taken up that you swore against him? Yes. Did you ever hear that somebody mistook a Patrick Murphy for 1 Patrick Grennan? I did not. You were not at the inquest? No. How many informations did you swear? Two, I believe. Are you positive that you swore only two? I don’t understand what you mean by more than two; is it two people you mean, or two informations? How many informations did you lodge? I lodged informations in Kilmaganny, and when I came to Kilkenny I lodged informations against more persons. How many informations did you swear in all? I swore twice. Is that all? It is. Which of these did you put Patrick Grennan in? In the second.


Were you examined at all, by any body, as to your evidence? I was. How often? I was examined at Kilmaganny, and I was examined in the gaol. Upon your oath how often were you examined? do not equivocate; do you know that equivocation is as bad as perjury? upon your oath how often were you examined? I was examined since by another gentleman. That is three? Yes. Who was the first that examined you? Mr. Reade. Who was the second? Lord Ormond. Who was the



third? A gentleman. Do you see him in court? I do not. When was it? I believe on Saturday? Would you know him, if you saw him? I would. Were you examined since Saturday at all? I was not. Were you not before the Grand Jury? I was. When was that? Yesterday. Did you know that you gave that answer upon your oath, when you said that you were not examined since Saturday? (No answer.)


According to your account there was nobody killed but the police and process server—is it true that nobody else was killed? I saw no others killed. Was it the man who pulled out the process server that struck him with the stone? One man pulled him out and another struck him with a stone. That man who struck him with the stone was shot? He was.


You said that the prisoner called himself John Kennedy, was it at this fight that he called himself John Kennedy? No. At the fight you did not know the name of the prisoner? I did not. You had no acquaintance with him? Not to my knowledge. You had not, to your knowledge, ever seen him before? Not to my knowledge. There were a great many there that you had not seen before? A good many. You are a fellow that never mistook one man for another in your life? I may. Did you mistake Grennan? I was not sure of Grennan. Do you swear still, to the best of your knowledge, to Grennan? I do.


Juror.—Is John Kennedy charged in your first informations? He is. Was that information made before you saw him first? It was not. Where did you see him first? I saw him a prisoner.


Baron Foster.—When did you first see the prisoner in custody? The next morning. When were your examinations taken at Kilmaganny? That day. You mean the next morning? I do.




Mr. Greene.—When you saw him in custody was he alone? There were about fifteen or twenty along with him. Did you point him out then as one of the men? I did.


Juror.—Had you given a description of him before that? I slept at Doctor Hamilton’s that night; he was arrested before I came up.





Third Witness, Richard Peel, (Surgeon,) Examined by Mr. Smith.


I remember to have examined the bodies of several persons at Knocktopher in the month of December last; I examined thirteen bodies; I examined the body of Edmund Butler, the process server; he had a severe injury an the back of the head; I suppose it was produced by some blunt instrument; it might be by a stone; he had two fractures of the lower jaw; these injuries were sufficient to cause his death; almost every one of the other bodies had an injury on the back of the head, generally by blunt instruments.





Fourth Witness, Andrew Shane, Examined by Mr. GreneGreene.


I am a subconstable of police; I was in the constabulary force in December last; I was one of Captain Gibbons’s party on the 14th of December; I was one of the party that marched out from Kilmaganny, that morning; I knew a man called Edmund Butler, a process server; he was with us; from Kilmaganny we went through Hugginstown; as we were going up towards Hugginstown, the first noise I heard was the chapel bell, ringing in Hugginstown; when I heard the chapel bell ringing, I observed a great mob coming up the road; it was a very large mob; they were coming up straight to Hugginstown



after us; I saw nothing in their hands at that time; they were then a distance from me; after we got through Hugginstown I saw more people collected; I considered them to be the mob that was running after us; I consider that there were about a thousand people there; there were not so many when I first saw them; they were armed with pitchforks, pikes, billhooks, pieces of scythes, and shovels; I saw a good many instruments of that kind, and some that had them in one hand, had a stone in the other; they came down after us.


I know a house called Waterford’s house; it was to that house that we were going; just as we went to Waterford’s house they came right forenent us; when Captain Gibbons saw the large mob coming down, he ordered us to prime and load; that was before we came to Waterford’s house; we did prime and load; that was the first stop we made; we went on then to Waterford’s house; the mob got about the house in the lane; many of them cried out that they should have the process server that day or blood; others said if they did not get him they would have blood; such of our party as were in the front going down to Waterford’s house became the rere when we turned back, and the process server came up in front; there were about six or eight of the police before him; I saw William Kane with a sash on; I saw him in front with the mob before we came to the house; it was a reddish sash; he had a cap on his head; he appeared to be the man that had the command; I saw him giving directions to the mob; I saw him when Captain Gibbons ordered the men to prime and load, moving his hand, and the mob stopped.


As we went along from Waterford’s house, the mob continued with us; they were just inside the wall; many of them were close to Mr. Gibbons; as we went along we turned into a lane to the left; part of that lane is very



narrow; the mob were still about us, crying out that they “should have the process server or blood,” and that all we could do was to fire one shot; I spoke to Captain Gibbons; the mob were then up to his mare’s side; they could hear what I said to him; what I said to Captain Gibbons was this, “Sir, remove us out of the lane into the field where we will have fair play for our lives; if you leave us here we will be all killed;” when I said this, one of the men said, “Sir, do not mind what any man says, I will engage not a hair of your head shall be hurt, nor the police either;” two of them said this; one of them is a prisoner here; one of the men that said that had his hand on Captain Gibbon’s mare’s shoulder; these expressions were made about two minutes before the attack; after that I saw a man taking hold of Butler by the breast or collar of his coat, he pulled him and said, “here is the man that we want; at the same time one of the police pulled him back; he then got a stroke of a wattle on the side of the head, which staggered him, and one of the police kept him up, and then he got a stroke of a stone, and down he dropped; I was, I suppose, within three yards of him; I saw him fall, and I saw the man that struck him fall too; Captain Gibbons was in the rere all along; when the process server was knocked down, a shower of stones came immediately from the mob; one shot had been fired at that time; I saw some of the police lying on the ground before a shot was fired; I did not see what time Captain Gibbons fell; I saw his mare without him; I got a stab of a pitchfork in the thumb, and wounds in several parts of my body; I was knocked down on my hands and knees by the stroke of a stone; after the attack, I got to Mr. Hamilton’s.







Cross‐Examined by Mr. O’Connell.


How many of the Shanes are there in the police? Four at present. Brothers? Yes. Did the man who pulled Butler out, strike him with any thing? He did. And he was shot I think? He was. The man who pulled him out struck him with a wattle? He did. You would not believe any man who would swear to the contrary? I would believe my own eyes for it.


Baron Foster.—Did you see the man that truck him with the wattle, shot? I saw the man that struck him with the wattle drop dead.


Mr. O’Connell.—Were you out the two days before with Butler serving notices? I was. Were you in Newmarket the night before? I passed through it. Was Butler with you?—He was. He was a civil fellow? I suppose he was civil enough. You never heard him say an uncivil word to any body? Not one. He never took up the skirt of his coat at all? He could have done it without my seeing him.





Fifth Witness, John Cleary, Examined by the Attorney‐General.


I was one of the party on the 14th of December last, that went from Kilmaganny to Hugginstown; as we were going through Hugginstown, I heard the Hugginstown bell ringing; I heard another bell ringing towards Balleyhale; we went to Waterford’s house; I knew Edmund Butler; he was with us the whole way; before we got to Waterford’s house, I saw a number of persons coming down the road running. The Chief Constable gave us orders to prime and load, and to fall in four deep; after priming and loading, we went on towards the house; the



mob said that they did not want to injure us, but that they should get the process server or blood; after the process server put in the notice at Waterford’s house, we turned down towards Rockhall, (witness identifies the prisoner as one of the persons he saw there that day;) I had not known the prisoner before that day; after we came out of Waterford’s yard, I saw him about five or six perches to the right of me; there were but a few people with him at that time; he had a pitchfork in his hand; I told him to stand back, he said he would not, I told him that if he would not I would shoot him; he said he should get the process server, that that was all he wanted; I said he should not, he said he should get the process server or blood; he said that several times, and he said that if a man of us would attempt to fire a shot, we would never take our lives out of that; the last place I saw him that day, was in the lane about a minute or two before the fight commenced; he continued with us until we came to the place of action; I was in the lane, and he came into the lane a little before the fight commenced; he came into the lane about a minute before the process server was knocked down; that was after we turned to the left where the action commenced; from the time that I first saw him, until I saw him come into the lane, was better than a quarter of an hour; I saw him more than once during that time; he made several attempts to come into the lane, and I told him stand back; after he leapt into the lane, I saw him raise the pitchfork and make a stab at one of the men, but I cannot say whether it took effect or not; that was the moment the action commenced; it was just the moment after the process server was knocked down; it was by my side that the process server was knocked down; a man leapt in and took hold of him, and another man made a stroke at him with a wattle, and he got a lick of



a stone and was knocked down; I was knocked down on my knees with a stone; when I was rising, a man made a thrust of a pitchfork at me; I went to Doctor Hamilton’s house after the engagement; I saw a man that wore a sash, he was taking off his cap coming down the hill and shouting; he took off the sash when he came into the lane, and put it into his pocket.





Cross‐Examined by Mr. O’Connell.


One man pulled Butler out from the police? Yes. And another man struck him with a wattle? Yes. And another man struck him with a stone? Yes. Was any of the three men killed? I cannot say, I saw one shot by my side. The prisoner was walking beside you all the time? He was, there was nothing but the wall between us. Had you a brother in the police? Yes. He was at Borrisokane? He was. He was one of the witnesses there? He was not. Who got you into the police? Mr. Falkner the clerk of the crown. You are sure that you never knew the prisoner before that day? I was not acquainted with him before that day. How long was he in custody before you saw him? The next morning I took him myself. At his own house with his own family? I don’t know whether they were his own family or not. Were they not in his own house? I cannot say that it was his own house. You understood it to be his own house? I did. Would you know the man that pulled the process server out? I might if I saw him. How was he dressed? He had a blue coat. How was the man who hit him with the wattle dressed? He had a brown coat. Can you give a guess what the colour of the man’s coat was who hit him with the stone? I can’t tell, it was their faces I was minding.


[Here the evidence for the prosecution closed.]









EVIDENCE FOR THE DEFENCE.



First Witness, Robert Langrishe, Esq. Examined by Mr. Dixon.


I know the prisoner John Kennedy, he lives on the estate of my father, Sir Robert Langrishe; that land is reputed to be tithe‐free, at least tithe has never been paid for it. I know the prisoner about five years; I never heard any thing against him; I believe him to be an industrious and honest man.





Cross‐Examined by the Attorney‐General.


Have you had means of knowing his general character? I have no particular knowledge of him, he pays his rent pretty regularly; I consider him rather a respectable man, and my father has rather a good opinion of him. You have not had much intercourse with him? Not a great deal, but I sometimes had an opportunity of seeing him in the country.


Mr. Dixon.—If there was any thing against his character, do you think you would have known it? I think I would.





Second Witness, Robert Braithwaite, Examined.


I know the prisoner since he was a child; I never heard any thing bad of him; I heard every thing good of him; he is a quiet, honest, industrious man, and as good a stepson as ever a mother had. He lives within less than a quarter of a mile of Newmarket; Ballygerda is the name of the place he lives in.







Cross‐Examined by the Attorney‐General.


Were you at the scene of this dreadful affair? I was in about two hours after it happened; I saw the bodies all there. You have no doubt that a great number of persons were engaged in it? I know there were. Do you not think it probable that persons of good character might have been engaged in it? I think they might. Do you know that there is a strong feeling against the payment of tithes? I think so. Don’t you believe there is a combination against it? I believe there is. Do you feel any particular interest in the acquittal of the prisoner? I do not. Have you subscribed for the defence of these men? No. Have you been asked for it? I have but I would not give it. Where do you live? In the town of Knocktopher. Are you a landholder in that parish? I am. Have you been served with a process? I have not. Have you paid last year’s tithe? I have not. Were you asked for it? I was, and I asked for a return of what was due, and I did not get it. Do you owe tithe to Doctor Hamilton? I do. Will you pay it? As long as he lets me alone, I will let him alone.


Mr. O’Connell.—You are one of his parishioners? I am. You attend his place of worship? I do.





Third Witness, Edward Elward, Examined by Mr. O’Connell.


I live in Newmarket; I know the prisoner; I remember the day the police were killed at Carrickshock; I saw the prisoner that day; I went to his house to borrow a horse, and he was preparing to thatch, and he went to my house to get a ladder; he borrowed the ladder from Paddy



Murphy, and brought back the ladder to his own house, and I saw him going to work, he was preparing to thatch his house. How long were you at Newmarket before you heard that the police were killed? My grandson called me into my dinner, and before I had done with my dinner I got the account.





Cross‐Examined by the Attorney‐General.


Attorney‐General.—I must get you tell it all over again. (The witness spoke in a low tone, and very indistinctly in giving his evidence on the direct.) How far is it from Newmarket to Kennedy’s house? About a quarter of a mile. What hour of the morning did you see Kennedy? About the hour of 12 o’clock in his own house. What hour did you go to his house? Nearly at 12 o’clock. What brought you there? I wanted to get the loan of a horse; he told me that he wanted to go borrow a ladder. Did he give you the horse? He promised me the horse, and told me that he would follow me with the horse. Why did you not wait for the horse yourself? I went to take my dinner. Did he follow you with the horse? He was coming with the horse, and I beckoned to him to go back with the horse. Why did you beckon him to go back? I did not wish to go abroad, because I saw the country disturbed. What did you want the horse for? I am a dealing man, and wanted to go to get some debts that were due to me. Did he go back with the horse? He did. He understood what you meant by the beckon? He did. Whom did he get the ladder from? He borrowed it from Paddy Murphy. Did you see Paddy Murphy to‐day? I did. Is he in town? He is. Did you talk to him this day about the ladder? I had Paddy Murphy’s ladder, John Kennedy got the ladder from Paddy Murphy,



and he went to my stable for it. When you went to Kennedy for the horse, did he ask you for the ladder? He did. And he got the ladder at your place at Newmarket? He did. What time was it that he got the ladder? Near 12 o’clock. Was that before he came with the horse? It was. Where were you while he has going for the ladder? I remained in his house all the time smoking? How long altogether were you in Kennedy’s house? I think it could not be more or less than a quarter of an hour. Could he go to Newmarket and return to you in a quarter of an hour? I think he could. Why did you remain at Kennedy’s house all that time? He did not give me an answer about the horse until he came back. Was there any body else at Kennedy’s while you were there? I saw a labouring man of the name of James Duggan there. Did you see Duggan since? I did not. Where does he live now? I believe in the County Tipperary. Where did he live before that? About a quarter of a mile from Newmarket. Do you pay tithes? No, I have neither taxes or tithes to pay. Did any person ask you to subscribe for the defence of these men? I was asked, but I refused, I said let the people that were paying tithes pay for it.


Baron Foster.—Where were you when Kennedy said that he would lend you the horse? In his own yard.


Attorney General.—How soon after you came to Kennedy’s house did you ask him for the loan of the horse? Not until he came back with the ladder. Why did you not ask him for the horse before that? He did not give me time until he came back with the ladder.





Fourth Witness, Patrick Murphy, Examined by Mr. O’Connell.


I live in Newmarket; I remember the day the police were killed at Carrickshock; I know John Kennedy; he



came to my house that day for a ladder; as well as I can say it was about half after 11 o’clock; I had not the ladder, it was at Ned Elward’s place; when he asked me for the ladder I told him that it was in Ned Elward’s stable; we stood speaking together I believe a quarter of an hour; I told him that I was happy he had nothing to do with tithes.





Cross‐Examined by Mr. Greene.


Are you a parishioner? I am. Do you pay tithes? I never paid tithes. What are you? I am a tailor. Was there any body with you when Kennedy went for the ladder? Yes, my niece and my sister were with me. You know Edward Elward? I do. Did you and he come here together to‐day? We did not. Were you and he speaking together to‐day about this trial? A little. What were you and he saying? We were talking as to what we would be examined about? He knew what you could prove? He did. And you knew what he could prove? Yes. Are any of your family here to‐day besides yourself? No. How long was Kennedy with you when he went for the ladder? He was better than a quarter of an hour with me; he did not know until he came to me that the ladder was not at my house; he asked me where it was, and I told him that it was in Ned Elward’s stable; I told him that it was no matter whether Elward was at home or not, that he would get the ladder; he said that he would go for the ladder. Did he say any thing to you about Elward? Not a word. What were you and he talking about that lasted a quarter of an hour? We were speaking of the police that we saw going up the hill. Were you asked to give any money about this business? I was called on, and I paid a shilling. To defend these poor men? Yes.



When you don’t pay tithes why did you pay a shilling? To help the country’s cause, because I consider it a national cause. Do you know Kennedy long? I am the very first that ever made a dress for him.


Baron Foster.—When did Kennedy come to your house for the ladder? It was half after eleven. How did you know? I had a watch. How far is it from your house to Elward’s? About 12 or 14 perches. How far is it from Elward’s to Kennedy’s? It is less than a quarquarter of a mile.





Fifth Witness, The Rev. Charles Kavanagh, Examined by Mr. O’Connell.


I am a Roman Catholic clergyman; I know John Kennedy very intimately four or five years; as long as I have known him, his conduct has been good, correct, and orderly.





Sixth Witness, David Cassin, Examined by Mr. Dixon.


I know the prisoner from his infancy; he lives in the same townland with me; I am tenant to Sir Robert Langrishe; I do not pay tithe; I am well acquainted with the prisoner’s general character; I never knew a more industrious man; I never knew any thing laid to his charge since he was born.





Cross‐Examined by Mr. Scott.


Were you at home on the 14th of December? I was. Did you see the police passing? I saw them on their return, but did not see them before. Did you see any of the people collecting and running towards Newmarket?



I did. What time of the day? In or about 11 or 12 o’clock. Did you hear any bells ringing that morning? I did not. What did you think the people were running about? I heard they were going to meet those police. From whom did you hear that they were going to meet the police? I cannot tell. Did you hear what they were about doing? I did not. Did you hear what the police were doing? I heard they were serving citations for tithe. Upon your oath did you see any thing in the hands of the people that you saw running? I did not; I was not near enough to them. Were they all blackguards? There were so many there that there might be some decent people among them. How long were they in your sight? About 20 minutes. Did you hear any shouting? I did not. How far were they from you? They passed less than a quarter of a mile from me.


[Here the evidence for the defence closed.]







CHARGE.


Baron Foster.—Gentlemen of the Jury, I trust that it is unnecessary for me to remind you of the vast importance of the duty which has now devolved upon you, and of the solemn obligation by which you are bound both to God and man, faithfully, conscientiously, and fearlessly, to discharge it. A homicide of appalling extent has been committed in the noon‐day in the county of Kilkenny, upon the lawful ministers of justice, whilst engaged in the due and peaceful execution of their office.




Gentlemen, it is unnecessary in this case to detain you by any exposition of the law of homicide, or by any explanation of its several degrees of guilt; for the crime here committed suggests no points for doubt—it is unquestionable, murder—murder in its most hideous form; and the only serious question for your consideration is, whether John Kennedy, the prisoner at the bar, has participated in its commission.


His Lordship then recapitulated minutely the entire of the evidence both upon the direct and cross examination, pointing out to the attention of the jury as he went along the several circumstances which tended either to implicate or acquit the prisoner, and how far the several witnesses were corroborated or contradicted by each other; he then proceeded thus:


Gentlemen, the defence of the prisoner is twofold; first the general goodness of his character, and secondly, that the witnesses for the prosecution must have been in mistake when they identified him, for that it was physically impossible he should have been at the scene of action, he having actually been at the same time, in another place; a species of defence, with which you, Gentlemen, are not unacquainted, under the name of an alibi.


With respect to character, in a case of doubt it is entitled to considerable weight, and never fails to receive it from a judicious jury; but character is better calculated to solve a doubt than to create one; and in any case where the evidence is clear against the prisoner a jury should be exceedingly cautious how they allow character to operate in his favour. This observation which is generally true appears particularly applicable to the present case. It is scarcely possible to doubt that amongst the multitude assembled at Carrickshock, were many, who upon all ordinary occasions would abstain from the commission of acts either of dishonesty or violence. But you, Gentlemen,



must not only shut your eyes to all that is passing around you, but also erase from your recollection all your own experience of human nature, if you were not to admit, that in periods of vast political excitement, and in furtherance of a cause felt or imagined by those engaged in it, to be national, men would persuade themselves that acts were not only pardonable but meritorious, from the commission of which, in the cooler moments of their past lives, they would shrink with horror.


Gentlemen, with respect to the alibi it is for you to elect between the evidence for the prosecution and that for the defence; the evidence on the one side or the other must be wholely and purely false, so far as relates to the prisoner.


The learned Judge here recapitulated again the evidence of Peter Harvey, and John Cleary, and then continued thus:


Gentlemen, the evidence of these witnesses, when taken together, amounts to this, that one or other of them had the prisoner constantly in view from his first appearance at Waterford’s house, until the moment of the murder in the lane, and that he was parleying with them, and never above a few yards distant. It is for you to say, under all the circumstances, whether you believe these witnesses were either under a mistake, or united in fabricating a story. You must come either to one or the other of the conclusions, or you must disbelieve the alibi.


The learned Judge then recapitulated the evidence which had been given in support of the alibi, and then said:


Gentlemen, the witnesses do not appear to me to have fallen into any of those palpable contradictions, so frequently incident to defences of this nature; still his defence is attended with circumstances which should induce a Jury to receive it with great caution. It brings the prisoner on its own showing within a mile and a half of the transaction



at the fatal moment; and a very small mis‐statement of the witnesses with respect to time, would render compatible the borrowing of the ladder on that morning, and the commission of the murder. It also appears singular that by Murphy’s account, the prisoner, when he went to him for the ladder, and was told by him that it was at Elward’s, and that he might get it in his yard whether he was at home or not, never should have mentioned Elward’s name, if it was true as Elward states, that the prisoner had come straight from him, and that he, Elward, was then sitting in the prisoner’s house. This is scarcely probable, though it is not actually impossible. It is for you to say whether you believe it, for the question after all must come round to this, which do you believe the witnesses for the alibi, or the policemen. Do you believe the prisoner was at the scene of murder at Carrickshock, or that he was at that moment borrowing a ladder and lending a horse at Newmarket. In answering that question to yourselves, you will most legitimately be influenced by the demeanour of the respective witnesses, which it is impossible for the charge of a Judge to present anew to your consideration, but of which you have been the attentive observers. Gentlemen, according as you shall answer these questions to your consciences you will acquit or convict the prisoner.





At the conclusion of the charge, the Jury retired to their room, and remained in from five until eight o’clock, when they returned into the Jury box with a verdict of acquittal.









Friday, 9th March, 1832.


APPLICATION TO POSTPONE THE REMAINING TRIALS.


Attorney‐General.—My Lord, in the case of the King against John Kennedy, Thomas Egan, and others, I have to apply to your Lordship for the postponement of the trials of the several prisoners until the next Assizes; I do so upon affidavits which I will hand in to the officer of the Court to read.


The Clerk of the Crown then read the following affidavits:



Kilkenny, Spring Assizes, 1832.


The King,

v.


	John Kennedy,

	Thomas Egan,

	William Voss,

	John Daly,

	Richard Grennan,

	William Walsh,

	Patrick Dwyer,

	John Ryan,

	Edmond Duggan,

	Thomas Ryan,

	Patrick Carty, and

	Others.





William Kemmis, Crown Solicitor, maketh oath and saith, that he made preparation for the prosecution on behalf of the Crown, of the prisoners, and that Indictments were found by the Grand Jury, at the present Assizes, against the prisoners, for the wilful murder of James Gibbons, and also for the murder of Edmond Butler on the fourteenth day of December last, at Carrickshock, in this county. Deponent saith that the said Edmond Butler was, as deponent heard and believes, assaulted and murdered when serving subpœnas in a Chancery cause, instituted for the recovery of tithes. Deponent saith that he is convinced and believes that a very



large proportion of the people of this county have entered into a combination to resist and refuse the payment of tithes with which the trial in this case is under the circumstances aforesaid connected: and in proof thereof deponent saith, that John Kennedy, one of the persons charged with the murder of the said Edmond Butler, having been put upon his trial, upon a charge of having been concerned in said murder, a person of the name of Robert Allen, one of the persons on the panel of jurors for the present assizes, when called upon to answer and be sworn as a Juror, by the Clerk of the Crown, requested to be excused from serving as a Juror on said trial, stating as a reason, that he had received an intimation that his life and property would be endangered, in case of a conviction, if he was to serve as a Juror on said trial, and that in consequence thereof, he could scarcely give an honest verdict, or to that effect. Deponent saith, that in further proof of the present excited state of the feelings of the people of this county, with respect to every matter connected with the payment of tithes, a witness named Robert Braithwaite when examined on said trial, on behalf of said John Kennedy, distinctly answered and stated that he was decidedly opposed to the payment of tithes; and upon the said trial, another witness, named Patrick Murphy, who was examined for the defence on said trial, stated, as his opinion, that the resistance to the payment of tithes in this county was very extensive; and further, that the said Patrick Murphy had actually subscribed towards a fund for the defence of the poor people, (meaning the said John Kennedy, and the other prisoners charged with said murders in this case,) and which said Patrick Murphy at the same time admitted, that he did not pay tithes, and that the subscriptions he had given was to help the country’s cause; which as he stated, he considered



as a natural cause, or to that effect, meaning as deponent believes, the defence of the said prisoner. Deponent saith he is convinced and believes, from every thing he has heard, as well as from what took place and transpired during said trial, that a systematic opposition does now exist and has for some time past existed in this county against the payment of tithes; and deponent further saith, that a very great number of the persons who have been summoned as petit Jurors at the present Assizes labour under such feelings of intimidation, that a fair trial cannot be expected of any indictment, or in any matter concerning tithes, as deponent believes, and to induce which intimidation every effort has, as deponent is convinced and believes, been resorted to. Deponent saith, that as further evidence, as well of the prejudiced state of the public mind in this county, upon the subject of tithes, as of the means used to create terror and intimidation for the purpose of preventing a fair administration of justice upon the trials of the persons indicted for said murders; ballads have been distributed and circulated through the streets of Kilkenny, as deponent believes, reflecting upon the persons murdered, as aforesaid, to one of which ballads annexed to this affidavit, deponent refers, and also to an affidavit made by Joseph Greene, Esq. resident magistrate of this county, on the seventh day of March instant.


Sworn before me this 9th day of March, 1832.



(Signed) J. L. Foster.




William Kemmis.







County of the City

of Kilkenny,

to wit.


Joseph Greene, of Kilkenny, in the county of the city of Kilkenny, resident magistrate of police, maketh oath and saith, that as he, this deponent, was passing the high street of said city, at or about the hour of two o’clock



in the afternoon of this day, he seen a person nearly opposite the Tholsel of said city, in said street, with a great number of persons about him, to whom he appeared to be singing ballads. Deponent saith that he took the said person into custody, and found upon him several ballads called the Battle of Carrickshock, upon one of which deponent has written his name and is annexed hereto. Deponent saith that the said person stated his name to be John Redmond, and that he came from near Enniscorthy, in the county of Wexford.


Sworn before me, at Kilkenny, this 7th day of March, 1832,



(Signed) J. L. Foster.




Joseph Greene, R. M.






When the affidavits were read, the Attorney General intimated to the Counsel for the prisoners, that they should have the fullest opportunity of considering and answering them.


Mr. Dickson.—I have no difficulty in stating my opinion, that to answer that first affidavit, would be to enter into a vindication of the whole County of Kilkenny, from the aspersion that an honest and a spirited Jury, ready to do their duty, are not to be found in it.


Attorney General.—It is very easy to answer the affidavit.


Baron Foster.—I do not think, Mr. Dixon, that that is the conclusion to be drawn from the affidavit. If you conceive that that would be a proper and sufficient answer to the affidavit, the opportunity is afforded you of putting in such an answer, and it will be for the Court to judge of its sufficiency.


Here the subject dropped, until Mr. Costello, the Agent for the prisoners, intimated to the Court, that it was not intended to put in affidavits in answer.




Mr. Dixon.—I apprehend that the object of the Attorney General can only be to postpone the trials without admitting the prisoners to bail.


Attorney General.—Certainly.


Mr. Dixon.—That the Crown has a right to exercise its discretion in postponing the trials, we do not controvert; neither do we controvert that the Court in its discretion has authority to postpone the trials, and hold the prisoners in custody. But it is a very serious consideration, whether the affidavits produced on the part of the Crown do support the application to hold over in custody to the next Assizes, men who are now amenable and ready for their trial. I must observe that the Attorney General in his very able speech of yesterday, did state what certainly showed a conviction in his mind, that he had not evidence upon which he could conclusively rely for a conviction. He knew the situation and rank in life of the witnesses whom he had to produce, and did produce, upon the trial yesterday, and he lamented that there was not yet to be found among the numerous crowd who were engaged in the transaction, a single approver. That surely must have proceeded from a consciousness on the part of the Attorney General, that the evidence he had to produce was defective. What does the affidavit upon which the Attorney General now moves first insinuate? That the verdict of the Jury yesterday was not founded upon the evidence.


Attorney General.—I deny that.


Mr. Dixon.—It appears to me that the statement in the affidavit, that from the present state of the County, a fair trial cannot be had, does strongly imply an imputation upon the verdict of yesterday. I may be mistaken, so may any man, but my intellect does not enable me to draw any



other inference from that affidavit. What is the affidavit with respect to Mr. Allen? He was not sworn.


Mr. Greene.—He was sworn.


Mr. Dixon.—Still it was not sworn evidence, because he had it only from his wife, therefore it is still unsworn testimony. There is an allusion also to a ballad, as if the gentlemen who serve on Juries were to be found in the streets listening to such trash.


Baron Foster.—I understand that part of the affidavit as bearing on the witnesses as well as the Jurors.


Mr. Dixon.—Mr. Greene, a gentleman of fortune and rank in the county, a resident magistrate, has made an affidavit, and in that affidavit he does not give one syllable of apprehension upon his part, that a Jury cannot be found from whom an honest verdict is to be expected. Mr. Greene, a gentleman serving upon the Grand Jury of the County, knowing every man of respectability in it, better acquainted of course, with the state of this County, than the Crown Solicitor can be supposed to be, does not add his belief to that which the Crown Solicitor says he believes to be true as to the effect of this excitement. Of course, the Crown Solicitor does believe it to be true, or he would not state it. I therefore submit, that this is not a case in which the Court is called upon to exercise its discretion, to hold these men in custody. They are ready to give, every one of them, substantial bail. If I understand the Attorney‐General rightly, his application extends not only to the cases of the men who are not yet tried, but includes even Kennedy whose innocence was yesterday pronounced upon by a Jury of his country. I should rather have expected from the well known candour of the Attorney‐General, that he would have given Kennedy in charge yesterday upon the other bill found against him, upon the charge of being concerned in the murder of Captain



Gibbons; but after the acquittal of yesterday, to hold him over still upon the charge for the murder of Captain Gibbons, the whole being but one transaction, is what ought not to have been expected.


Attorney‐General.—Do not raise difficulties simply to fight with them. I have said nothing about Kennedy.


Mr. Hatchell.—I am on the same side with Mr. Dixon, and have scarcely any thing to add to what he has said with respect to this application. I wish to make this observation by way of anticipation with respect to Kennedy alone. If, in a criminal prosecution, a party happens to be charged with two offences arising out of the same transaction, I should think the natural course would be to give him in charge to the same Jury, upon the same body of facts, and to have both indictments disposed of in one trial. In this case Kennedy has been given in charge upon an indictment for the murder of Edmund Butler, and it is to be presumed that the whole of the evidence that could be brought forward against him, was adduced upon that trial. I would hope from what has fallen from the Attorney‐General, that he does not mean to include Kennedy in his application, and that he will consent to have him now discharged, after he has escaped the peril of a trial.


With respect to the other prisoners I think this application ought to be refused. The ground of the application is, that a state of excitement at present exists in this County which is calculated to influence the apprehensions of Witnesses and Jurors. Is there any thing to show that there may not be the same cause existing at the next Assizes, whereby a similar application may be made, and the parties be held in custody indefinitely from Assizes to Assizes?


I have further merely to add that the affidavit does not



suggest, that either the prisoners or their friends have been aiding in the issuing of that absurd publication. This is certain, that whatever cause may now exist to influence this postponement the same existed the day before yesterday, and therefore the gentlemen concerned for the Crown had no right to take their chance of a verdict from a Jury, and not having succeeded in that particular trial to take the course which they are now pursuing.


Attorney‐General.—My Lord, it is now my duty to submit that the application which I have made, should be complied with. It is a little singular, that the merits of the verdict pronounced last night should have been in any way drawn into discussion on the present motion.—No imputation, no insinuation whatever, is contained in Mr. Kemmis’s affidavit, to prejudice that verdict, or to reflect in any manner upon the Jury who found it. There is not one word in it which can, by any ingenuity, be shown to have a tendency to any such insinuation. I shall now take leave to advert to the argument of my learned friends, with reference to the verdict of yesterday for the same purposes to which they have alluded to it.


Mr. Dixon says, that my opening statement of yesterday, evinced on my part, a consciousness of the weakness of the evidence by which the prosecution was to be sustained. Never was any observation made with respect to the statement of Counsel or his opinion, so totally destitute of foundation. Í did state the fact, that our testimony would consist entirely of the evidence of the surviving policemen. I stated that we had not approvers, and I stated that as a proof of the power and extent of that combination which forms the basis of my present motion. So far, therefore, is the allusion to my statement from invalidating my application, that it actually confirms the grounds upon which I now seek to postpone these trials. Another purpose for



which the proceedings of yesterday were referred to, was that which regards any future proceedings against Kennedy. Kennedy has been tried, and he has been acquitted by a Jury of his country. It is true, that another indictment is still hanging over his head. I think, my learned friends might have taken it for granted, that I would not put a man upon trial for his life a second time for the same transaction, and on the same evidence. I think I may appeal to my learned friends, that no part of my life, no transaction in which I have ever been concerned, will justify such an imputation.


Mr. Dixon.—Most certainly not.


Attorney‐General.—With respect to John Kennedy, therefore, I will have the indictment now undisposed of, submitted pro forma to another Jury, at a convenient time during the present Assizes, and have him discharged when acquitted.


And now with respect to the merits of my present application, your Lordship knows that there is no topic upon which Courts of Justice are so scrupulous and cautious, as that which regards the integrity of jurors; and therefore it is, that the law abounds with instances in which trials have been postponed for the furtherance of justice, not because the minds of jurors must, but because they may be influenced by the excitement which surrounds them; it is upon that ground that my application rests.


My Lord, the concluding observation of Mr. Hatchell deserves my first attention, because it is in the nature of a preliminary objection.


“Why did not the Attorney‐General” says he, “apply on the first day of the Assizes to postpone all these trials?”


I am free to confess, that some of the matters stated by the affidavits would have afforded ground for such an application. But I am not prepared to say, that in the exercise



of my judgment, these reasons alone would have been sufficient. By the trial of yesterday I was furnished with facts of such a distinct character, as to leave no doubt upon my mind, that the rumours which I had heard, were well founded, and that the libel of which I was aware on Wednesday, was part of a system of intimidation resorted to for a considerable time, with a view to influence these very trials,—and what facts were disclosed by the examination of the witnesses yesterday? It was established on oath, that a systematic opposition to the payment of tithes, and to their collection, prevails widely and extensively in this County; this fact the prisoners have had an opportunity of denying; they have not done so even upon belief, and now will any man in court get up and say that he disbelieves it?


Further, the only cause of offence or of ill will, which the murdered man, this unfortunate Butler, appears to have given, was by serving subpœnas in a suit instituted for the recovery of tithes. And thus, that very act, the murder imputed to these persons is essentially and immediately connected with the wide spreading, pervading, and overwhelming combination against tithes.


What is the next fact established? It is one to which I should particularly call your Lordship’s attention, it is that the persons who are charged with this crime are sustained and supported by a public subscription in this County—that a man had the audacity in this Court yesterday to state that he paid his subscription for the defence of persons charged with murder, because he believed it was the cause of the nation.


For such a purpose have subscriptions been received. If they have not, I will now stop, and if the prisoners require it, I will give them an opportunity of making an affidavit denying the fact—they must know whether there



have been or not. My Lord, the case is now proved to be one in which a general subscription has been set on foot, evincing a determination to uphold the cause of men charged with atrocious crimes, and a determination to the extent of its influence, essentially subversive of the pure, the firm, and the impartial administration of justice in this country.


My Lord, you will find that there is authority directly bearing on this view of the subject. In the Crown Circuit Companion, a case is stated, of a Challenge to the Array by the Sheriff because he subscribed to the prosecution.


But the strongest ground of this application, is the intimidation of the Jurors. It was, my Lord, awful to hear, as we yesterday did, a man declare upon his oath in a Court of Justice, that from the influence of fear upon his mind, he could not, though in the discharge of the most solemn obligation, venture to do justice as a Juror.


With these grounds then before me, I should be guilty of the grossest breach of duty, if I were to proceed with these trials; and the only question now is, whether the prisoners are to be detained in custody.


Your Lordship has read the mischievous, pernicious libel in the ballad; I will not offend the ears of the Court or the public by stating it.


Baron Foster.—I have read it.


Attorney‐General.—That is sufficient for my purpose. It lauds and extols the cause of the murderer, and it endeavours to cast obloquy and reproach upon the memories of those men who fell victims to as perfidious a stratagem As ever was devised.


Baron Foster.—It does more—it praises the crime of murder.


Attorney‐General.—It does. Now this combination against tithes being established; this intimidation of Jurors



being established; this subscription to support the cause of murderers being established, the circulation of this libel in the precincts of the Court being established; the question is this, will your Lordship by liberating these men upon their bail, give to these contrivances a temporary victory over the justice of the country. Will you think it safe with a due regard to the administration of the law to allow these persons charged with murder, and with such a murder, to go at large upon their recognixance?


Mr. Hatchell has made an observation which is extremely deserving attention: he says, “if you confine them until next assizes, there is no proof that the excitement and intimidation which now prevail, will have terminated at that period.”


There is no certainty that it will; I trust in God that it will: but if this combination continues—if Jurors continue to be intimidated; if libels to defeat the course of justice shall be circulated; it will be for the consideration of the Judge who shall succeed to your Lordship’s present seat, to decide whether even then these trials ought to be proceeded on. The question then will be whether the causes which now obstruct the true administration of the law will be less mischievous by having become more inveterate.


Upon these grounds therefore it appears to me to be a matter of necessity that the prisoners should be detained in custody that they may be amenable at the next assizes.


I beg to refer your Lordship to the case of the King v. Jolliffe, 4 Term Rep. 285, as bearing directly on, and supporting the application to postpone these trials.


There the defendant during the Assizes tour published, just before the trial, a document vindicating his conduct, and imputing malice to the prosecutor; and upon this ground the trial was postponed. Lord K. said, “these papers could not have been distributed with any other view than



that of influencing those who were to decide on the question then in agitation. If there never had been any precedent before, it is impossible that any judge who wished to administer upright justice could hesitate what step to take on such an occasion.”


My Lord, I make this application with reluctance, but it is our duty, and that of all persons concerned in the administration of justice, to take the utmost care that it shall be pure and impartial as far as human means can insure its purity and impartiality; and I will confidently say from the time when this lamentable transaction occurred, when Sergeant Goold and Mr. Greene came down to investigate it, up to the present moment, not one single step has been omitted to be taken that could have been devised for its full investigation, and the administration of the law.


Baron Foster.—I have not the least doubt that the trials must be postponed, and that all these individuals, except Kennedy, must be detained in custody.



Counsel for the Crown.


	Mr. ATTORNEY‐GENERAL.

	Mr. SMITH, K. C.

	Mr. GREENE, K. C.

	Mr. O’DWYER.

	Mr. SCOTT, K. C.

	The Hon. Mr. PLUNKET.

	Crown Solicitor, Mr. Kemmis.







Counsel for the Prisoners.


	Mr. O’CONNELL.

	Mr. Dixon.

	Mr. Hatchell.

	Agent, Mr. P. COSTELLO.













KILKENNY SUMMER ASSIZES,

JULY 20th 1832.


TRIAL OF JOHN RYAN.



Baron Foster entered the court this morning before ten o’clock, and John Ryan having been placed at the bar, Mr. Dixon, of counsel for the prisoner, rose and thus addressed the Court:


My Lord, in this case of the King against John Ryan, who is selected out of the number charged with the imputed murders at Carrickshock, I humbly move your Lordship on behalf of the prisoner, John Ryan, and several others, to postpone this trial for the present, to such convenient time, as under the existing circumstances, may seem right to your Lordship. My Lord, the circumstance of the postponement of the Assizes of Clonmel, and the consequent necessity upon the Judges to return to that county, makes us hope that your Lordship will not think it unreasonable that we should request a postponement of the trial of the prisoner until after the Clonmel Assizes, when your Lordship will be returning to Dublin.


Baron Foster.—Do you move upon affidavit or upon the consent of the prosecutor?


Mr. Dixon.—As for the consent of the prosecutor there



is certainly much to fear that the privileges of the People will be overmatched by the prerogative of the Crown, and I should not venture upon a request, which in all probability, would not be conceded.


Baron Foster.—Then your only alternative is to lay before the Court upon affidavit, such grounds as you intend to advance.—As the matter at present stands, I can only look on it as an application for the purpose of delay. I apprehend besides, that it is not fair you should expect the counsel for the prosecution to yield to your application, unless you show them reasonable grounds for doing so.


Mr. Dixon.—I admit that; but I hope that the character of purity necessary to the due administration of justice in this as well as in every other country, will aid my application, which, strictly speaking, perhaps might be successfully resisted. My Lord, the application which we now submit to your Lordship, is grounded upon an affidavit, stating what certainly cannot be considered but as a circumstance very much to be lamented, on the part of the prisoners; and not merely on their part, but also on the part of the counsel who are concerned for them; and I am sure it cannot but be connected with what I call the character of the administration of justice that they are unfortunately deprived of the able and talented assistance of Mr. O’Connell who was here at the last assizes.


Your Lordship knows, and every man who was present at or read of the trial, knows how effective his professional services were in procuring an acquittal of a man, who was wrongfully and mistakenly charged. My Lord, the absence of Mr. O’Connell is placing in much weaker hands the defence of sixteen valuable lives, and imposing upon us the awful responsibility attached to such defence; and if, under such circumstances, we be refused a few days indulgence, or a short postponement, that the aid of



Mr. O’Connell’s abilities might be had, I will not say what inferences it might open to ignorant and vulgar minds.


Baron Foster.—Let us understand in the first place, the precise nature of the application. It contemplates an indulgence of a few days in the latter part, and in the beginning a few months.


Mr. Dixon.—I began by saying that the indulgence should extend to the Clonmel Assizes; and if that be considered unreasonable, we must take such time as your Lordship may deem expedient under the circumstances. I will read your Lordship the affidavit of Mr. Costello:—[Patrick Costello, of the city of Kilkenny, attorney for the prisoners in this case maketh oath, and saith that in preparing for the defence of said prisoners he retained Daniel O’Connell, Esq. as special counsel, to co‐operate with the other counsel for the said prisoners, and that as such the said Daniel O’Connell, Esq. attended and acted upon the trial of John Kennedy, who was acquitted at the last assizes for this county; and that consequently the said Daniel O’Connell must be conversant with the case of the prisoners now about to be put on their trial for an offence of a similar nature (as alleged) with that for which said John Kennedy was so tried and acquitted; saith that he has received a letter from said Daniel O’Connell on the 14th instant, in answer to one written by deponent, as attorney for said prisoners, urging his presence and attendance at the present assizes, as special counsel for said prisoners: and saith that said letter of said Daniel O’Connell bears date the —— instant, and was written from London, where the said Daniel O’Connell was then at tending his duty as a member of parliament, as deponent verily believes; and saith that said letter states that it was not possible for him, Mr. O’Connell, to leave London before Tuesday, the said 17th of July, in order to his attendance



at the present assizes as such counsel. Deponent saith that he has reason to believe, that if the trial in this case shall be postponed until Monday or Tuesday, the prisoners may have the benefit of Mr. O’Connell’s professional services in aiding and assisting the other counsel retained for said prisoners. Deponent saith he considered it highly expedient for the defence of his clients to employ Mr. O’Connell, as special counsel, to aid and assist in such defence, and the more particularly as the Crown deemed it expedient to send down two special counsel for the prosecution, to wit, the Right Hon. Francis Blackburne, his Majesty’s Attorney‐General for Ireland, and Richard Wilson Green, Esq. one of his Majesty’s counsel at law. Deponent further saith, that the several persons against whom bills were found at the last assizes for this county for the alleged murder of Edmund Butler and James Gibbons were then ready to stand their trials; and Deponent had, as their attorney, prepared for the defence, and had said trial then been proceeded on, the said prisoners would have had the benefit of Mr. O’Connell’s services, aid, and assistance as their special counsel. Deponent saith that the trial of the said several prisoners was put off by the court on the motion of the Attorney‐General, grounded on the affidavit of William Kemmis, Esq. the Crown Solicitor, and Joseph Greene, Esq. resident Magistrate of Police. Deponent saith, he considers that if the trial be now proceeded on in the absence of the said special counsel, so retained for said prisoners, they may sustain injury by reason of the great array of counsel against them, and wanting in a case of such importance the aid and assistance of said Daniel O’Connell, so as aforesaid present, aiding and assisting; saith he does not make this affidavit for the purpose of causing unnecessary delay; and saith, that as Deponent hath heard that the assizes for Clonmel



have been postponed, owing to the reported prevalence of epidemic disease in that town, Deponent submits that no great public inconvenience can be sustained by the postponement of the trials in this case, for the purpose aforesaid.


Mr. Dixon.—Certainly at the last assizes the Attorney‐General, exercising, no doubt with sound discretion, an undoubted privilege as prosecutor for the Crown, did think fit to postpone the trials of ten men then ready for trial, and having the assistance of eminent counsel.


Attorney‐General.—The Court postponed them. I had no power to do so.


Mr. Dixon.—I submit that the defence of men’s lives is a matter not to be disregarded; but I wish to be understood as not glancing the slightest insinuation against the Attorney‐General. I know well that he would not wish the conviction to be a doubtful one on the minds of the public, but that it is his particular desire that the prisoners should have a fair open trial; and if there be a conviction, that that conviction should be unblemished and unquestionable. My Lord, I do not pretend to say that the affidavit may not be objected to, and held insufficient; but under the peesentpresent circumstances, I do submit to your Lordship and the Attorney‐General that a postponement of this trial would be expedient.


Baron Foster.—You must state more distinctly what you wish. First, you want the trial to be postponed until after the Clonmel Assizes; secondly, you require it to be put off to the 6th day of the present Assizes, and, next, to the 5th day. Before we deal with these propositions, I wish you to elect distinctly what it is you call on the Court to do?


Mr. Dixon.—We would first submit to have the case postponed until after the Clonmel Assizes, from which no



public inconvenience could arise, while, it is, at the same time, most important to the administration of public justice that it should be postponed.


Baron Foster.—This application is totally without precedent, at least, that I am aware of. I cannot even perceive any prospect of Mr. O’Connell’s being present. The affidavit states nothing of when he was retained; nor is there a word in his letter of his intention to be present. If it were such an absence of counsel that he was in one of the other courts, or that we were even certain that he would be here to‐day, as a matter of courtesy, a postponement would, perhaps, be granted; but here the counsel is hundreds of miles away, and there is no certainty of his coming at all.


Attorney‐General.—I do not feel that I have the power of consenting to this application. I must consider that, whatever may be done in this case may be cited in similar applications hereafter. It may materially tend to the prejudice of justice to consent to a postponement of this trial; therefore I leave the matter entirely to your Lordship,


[Mr. Costello here read Mr. O’Connell’s Letter.]


Baron Foster.—I don’t see any grounds whatever mentioned in that letter to show that Mr. O’Connell will be present at these assizes. It is quite manifest that due diligence was not used to insure his attendance.


Mr. Costello.—I have good reason to expect, from other letters which I have received from Mr. O’Connell, that he will be here to‐morrow, and perhaps your Lordship would postpone the trial till then.


Baron Foster.—Whatever they contain, if they were applicable, they ought to have been introduced into your affidavit.


Mr. Costello.—May we have time to make another affidavit—say for half an hour?




Baron Foster.—It is quite irregular to amend an affidavit; you should have brought the grounds of your application fully and distinctly before the Court; and I will add, that it is not fair towards the Court to reserve, in the first instance, certain grounds of your application, and then come forward with them, and seek to mend your hand. If I thought there was any resonable expectation that Mr. O’Connell would be here in the course of the day, I would not proceed with the trial until his arrival.





THE FOLLOWING JURY WAS THEN SWORN:




	WILLIAM HENRY HUNT,

	GEORGE DELANY,

	DAVID BURCHELL,

	PATRICK RICE,

	PETER HEALY,

	JOHN WOOD,

	JOHN NIXON,

	JOHN BLACKMORE,

	JAMES BUTLER,

	JONAS BOWKER,

	STEPHEN WRIGHT,

	JOHN LITTLE.






The indictment was then read, charging John Ryan the prisoner at the bar, with aiding and assisting in the murder of Edmund Butler.


Attorney General.—My Lord and Gentlemen of the Jury.—The prisoner, John Ryan is, as you have heard, indicted, as having aided and assisted in the murder of Edmund Butler.


Gentlemen, to constitute the crime of murder, you are all probably aware that proof must be made of the homicide, and that it was perpetrated as the law says of malice prepense. With respect to the proof of the homicide, no doubt will remain upon your minds, after you shall have heard the proof which we shall adduce to establish the fact. Neither can I anticipate any doubt with respect to the character of that homicide, for I am perfectly satisfied that nothing can arise in the course of the evidence



which can raise a doubt upon the question, whether the homicide was murder or not: there is not any fact of which I am aware, that can either excuse or justify the homicide, or in any manner detract from the malignity and the heinousness of the crime.


Gentlemen, it is not necessary that proof shall be given of the very person who committed the homicide. If it took place under circumstances which made it murder, and if the prisoner at the bar was upon that occasion, aiding and assisting the person, whoever he was, by whose hand the death wounds were inflicted; he, as aiding and assisting is equally culpable with the party who so committed the act. Nor, Gentlemen, is it necessary in order to establish the charge of malice, that either the prisoner, or the person by whose hand the death wound was inflicted, should have been actuated by feelings of a vindictive or a merciless character towards the person whose death was occasioned; for there are many cases, and the present is one of them, in which malice is implied, as a conclusion arising from the proof of certain facts and circumstances, and the principle of law within which this particular case, if I am rightly instructed, falls, is this, that where a number of persons are engaged in a criminal enterprise, and in the course of the prosecution of their common object, a death wound is inflicted by any of them, the law implies malice, and fixes every person engaged in the transaction, as well those who did not, as those who did inflict the mortal wound, with the charge of either actual murder, or what is equivalent, of having assisted and aided in the perpetration of the murder; it is within this principle that the present case falls.


Gentlemen, a wide spread and a dangerous conspiracy seeks to establish the abolition of legal rights by frustrating



and rendering ineffectual the exercise of the legal remedies for their assertion.


Of that conspiracy, the melancholy transaction of the 14th December last, is one of the first fruits. A large body of men, armed with implements capable of inflicting death, suddenly convened by signals, rose under the command of leaders, for the purpose of taking possession of the person of Edmund Butler, a process server; whether in getting possession of his person, the object was to inflict torture upon him, or to inflict death, is with a view to the question which you are to try, wholly and altogether immaterial? The assembly itself, in its inception,—in its progress,—in its acts, was a tissue of illegality from the commencement to the conclusion; it was an unlawful assembly, those who formed it were all engaged in the prosecution of a common unlawful design, and the prosecution of that design lead to, and ended, not only in the commission of the murder which is the subject of this indictment, but I lament to say, as you all know the fact is, in the commission of many more.


Horrible as is this catastrophe, it is not difficult to anticipate worse scenes, and if possible, more disastrous consequences, if the arm of the law be not powerful enough to arrest the progress of this conspiracy, and vindicate and restore its own authority; and on this occasion I may safely assert that the law has joined issue with those who have its subversion for their object, and has been forced into mortal combat, as an act of self preservation. Upon this topic it would be easy to dilate, but I shall forbear to do so from my anxiety to avoid a discussion, which by the remotest possibility might influence the minds of any of you on the subject of the guilt or innocence of the prisoner.


Now, Gentlemen, it is my duty to detail to you, which



I shall do shortly, and without comment, the facts which, if I am instructed rightly, will be proved to your perfect satisfaction.


On the morning of the 14th of December last, the deceased Edmund Butler was employed in the necessary duty of serving subpœnas, which had issued from the superior Courts, upon bills filed for the recovery of tithes; apprehensions for his personal safety had induced him to apply for and to obtain a very considerable police force, in order to afford him protection. That force consisted of seven or eight and thirty of the police of the County, under the command of a Mr. Gibbons, a chief constable. About ten o’clock in the morning of the 14th of December, Edmund Butler and this police force marched from Newmarket to a village called Hugginstown; on their way thither they did not observe any collection of people, but they heard a bell ring, which I believe was the bell of the chapel of Ballyhale or Newmarket; when they came to Hugginstown their alarm was excited by observing a body of persons pursuing them; shortly after this the chapel bell of Hugginstown was rung, and their surprise was so greatly excited by the ringing of the bell, for this happened on a week day, that an enquiry was made of the people in the village, and one of them assured the police that it was quite an ordinary transaction, that it was a funeral; they marched from Hugginstown, the bell continuing to ring, and they went on for the purpose of serving the process at the house of a man of the name of Walsh, commonly called Waterford; his house is about a mile from Hugginstown, a hill intervenes, and when descending that hill on their way to Waterford’s house, they observed coming over the hill an immense number of persons variously armed, with pitchforks, scythes, slanes, shovels, bill‐hooks, &c. and in particular every man was armed



with a stone. This body of men, which at the time I am describing amounted to four or five hundred, continued to increase, and was manifestly under the command of three leaders, one of whom had a sash and a military cap. They pressed so closely upon the police, that Mr. Gibbons felt it a necessary measure of precaution to halt his men, and to order them to prime and load, which they did. After they had done this the crowd continued to press upon them; they were shouting, and uttering imprecations, and demanded that Butler should be given up to them, that they should have the process server or blood; and they continued to make use of those expressions up to the time of the melancholy consummation of this transaction. After having served the process at Waterford’s house, the party of police, with Butler, moved from thence in a direction different from that which they had come; they took the road which led to Knoctopher; at this period the crowd had increased to upwards of one thousand; a part of the crowd got before the police to Knoctopher, and the consequence was that in order to avoid them the police turned up a narrow lane, which was a short cut back to the village of Hugginstown. By the time they had got a short way in the lane, it would appear that they were surrounded on almost all sides by the crowd which continued to press in upon them; the police warned them to keep off, but they disregarded their admonitions, and several of them cried out “we must have the process server or blood—the police can fire but one shot.”


Gentlemen, the police were thus hemmed in in this narrow lane, and reduced to this deplorable condition, but not without the most consummate treachery of those who led the crowd; for it will be proved to you that those who appeared to have the command of that multitude, gave the unfortunate Mr. Gibbons assurances that the police had nothing to apprehend.




Gentlemen, after they had got the police into the lane, and into a position where they were enclosed between a high ground upon one side and a wall upon the other, a sudden effort was made to drag the process server away from them, and almost instantly an attack was made by missiles of all kinds; Butler was dragged back into the body of the police, but in consequence of the position in which the police, were placed, a position in which their arms were almost useless and unavailing to them, they were immediately overthrown, several of them wounded, and many of them murdered.


This, gentlemen, is an outline of the general transaction itself; and now I will tell you the nature and extent of the evidence which I am instructed will be produced against the prisoner at the bar. He was first observed immediately after the police had quitted Waterford’s house; he will be identified positively by five witnesses; it will be proved that he accompanied the police force to the very spot where the murders were committed; some of the witnesses saw him with a bill‐hook; this he would appear to have put aside, or given to some other of the assailants, for a part of the time the bill‐hook was not seen in his hand; but that he was present from the time of their leaving Waterford’s house until the attack was made on the police, will be proved by no less than five witnesses.


Gentlemen, in about ten days after, a warrant for his apprehension was issued; every effort was resorted to in order to effect his arrest; but he fled from his place of abode. In the latter end of January the police had information of the place where he was concealed, it was four or five miles from his usual residence; they approached the house between two and three o’clock in the morning; admittance was refused to them; they were obliged to enter the house by stripping off part of the thatch, and in



the chimney of the house, with his clothes on, the prisoner John Ryan was found at that hour of the morning.


Gentlemen, I said before that I would make no comment upon the evidence. I will make no observation upon the fact which I have last stated to you. I have given you an outline of the case, which I am instructed the evidence will establish. You are all probably aware that this with other trials were postponed at the last Assizes, not by me, but by the Court, upon grounds and documents which appeared perfectly satisfactory, and sufficient to warrant the exercise of this power which the Court alone possessed. I shall not advert to the grounds upon which that application was founded further than this, that I trust that the same state of things which warranted the postponement of the trials, does not now exist. I conclude by expressing my humble hope and trust, that upon this most important occasion, every one of you, and every one of us who are engaged in the administration of justice, may perform our respective duties without fear, without favor, without affection, firmly and fearlessly, and thereby assert and vindicate the authority of the law. By your verdict it will be so vindicated, whether that be a verdict of acquittal or conviction, provided it be according to the evidence, and in compliance with that most solemn of all obligations, that of the oath of a juror.





EVIDENCE FOR THE PROSECUTION.



First Witness, John Cleary, Examined by Mr. Greene.


I am a policeman; I was in the police last December; I was at that time stationed at Piltown in this county; I recollect having gone from Kilmaganny to Newmarket, on the 14th of December last; there was a party of police



with me; we were commanded by Mr. Gibbons, chief constable; there was a man of the name of Edmund Butler with us; he was under our protection; he came with us from Kilmaganny; that man is not now living; he came with us for the purpose of serving Citations for the recovery of tithes for the Rev. Dr. Hamilton; we left Kilmaganny between 9 and 10 o’clock in the morning; we went in the direction of Newmarket and Hugginstown; Newmarket is about three miles from Kilmaganny; we made no delay in Newmarket but passed through it; we went from that to Hugginstown; we made no delay in HigginstewnHugginstown, but only passed through it; our party consisted of thirty‐five or thirty‐six of the police, and Edmund Butler and our chief constable, Mr. Gibbons; Mr. Gibbons is now dead; when going through Newmarket we heard a bell ringing in the direction of Ballyhale, and when we arrived at Hugginstown, we heard the Hugginstown bell ring; some of our men turned round, and saw a large party of men on the road; they were following us from Hugginstown; it appeared to be a large crowd; it was coming from Newmarket; it was just as we were quitting Hugginstown that we observed that crowd; we turned to our left from Hugginstown towards the house of a man named Walsh, who is called Waterford; Butler was to serve a process there; after we had passed from Hugginstown, we observed more people; they appeared to be coming from different directions; the chief body of them came down the hill from towards Hugginstown; that was a large body that came down the hill; they were shouting and crying out “come on boys there is no fear;” that was as they were coming down Hugginstown hill; this was the same party that came down from Newmarket; some of them came from towards Ballyhale and in different directions through the fields; when we got to Waterford’s



house, the process server put in the process under the door, for the door was shut; the crowd was encreasing, every moment getting larger and larger; I heard them say that “they should get the process server or blood;” I saw a man among them who wore a sash and a military cap; he appeared to take a very active part; when they were coming close upon us, Mr. Gibbons ordered us to prime and load; we did prime and load, and while we were priming and loading the mob stopped; we then went on and the mob followed us; this was on our way to Waterford’s house; we made no stay at Waterford’s house, but while Butler was putting in the process; some of the men went on towards the door, because a large party of the mob had gone into the rere of Waterford’s house; the mob divided into three parties; they were at both sides of the road, and at each side of the police; after Butler had put the process under the door, we turned off towards Rockhall; the mob was close to us; when we first saw the mob coming down the hill, there appeared to be 4 or 500 of them, and after that they appeared to encrease to nearly 2000 men; when we were proceeding towards Rockhall, they continued to cry out that they should have Butler or blood; some of them said “never fear, a man of you will not be injured, give us Butler, we will have Butler or blood:” we continued on the same road towards Rockhall, until we turned into a lane; the people were still coming on, and rushing into the lane; they were armed with pitchforks, scythes, bill‐hooks, shovels, sticks and stones; I saw an immense number of these weapons; shortly after we passed into the lane, we came to where there was a gap, and then one of the mob ran in and caught a hold of the process server, who was by my side at the time; when he caught hold of him he cried out “this is the man we want;” another fellow came up and struck the process



server a blow of a wattle; the process server was brought back by the police, and then he got a lick of a stone on the head, and he was knocked down before me across my feet; Mr. Gibbons was killed there; I got a blow of a stone that knocked me on my knees; one of the mob made a stab of a pitchfork at me which touched me slightly on the shoulder; I then made my escape to Dr. Hamilton’s house; there was no shot fired before the process server and several of our men were knocked down; the process server was rather in front of the police; I know a person who calls himself John Ryan; I knew him that day; I was in company with him one day before that, when I was going to Piltown to my station; I was conversing with him then; I travelled a good deal of the road with him; I was in company with him for nearly half an hour, and in conversation with him, he told me he was going to look at a hunt that was out the same day; I saw him in the crowd an the 14th December last at the back of Waterford’s house, when Butler was serving the process; it was just after we turned out after the process server had put in the process, I saw him; I had a good opportunity of seeing him; I took notice of him; there was an open where he stood; the people were then rather scattered, and not so close as they were when the attack was made upon the police; I did not know his name that day, but I knew him perfectly well by eyesight; I did not see him again that day after that particular time; it was better than a quarter of an hour before the attack that I saw this man; the process was served better than a quarter of an hour before the attack was made on the police; when I saw him at that place, near Waterford’s house, several of the crowd were crying out that they should have “Butler or blood;” it was about six weeks before that I travelled with him and spoke to him on the road.







Cross‐Examined by Mr. Dixon,


I am a Borrisokane man; I am six years from that part of the country. I am sure you bore a good character in Borrisokane? If I did not I would not have got into the police. That’s the best feather in your cap. What conversation had you with Ryan, the day you were travelling with him? I asked him if he lived in that neighbourhood, and he told me he did. Did you ask him his name? I did not. Did you hear Ryan cry out “Butler, or blood?” I did not. Did you see any weapon in his hand? I cannot say that I did. Where did you go from Doctor Hamilton’s? To Kilmaganny. Was there an inquest held on the body of Butler? There was. Were you at the inquest? I was not. Was there an inquest on the bodies of the police? There was. Were you at that inquest? I was. Was there an inquest on the body of Mr. Gibbons? There was. Were you there? I was. Had you a respect and regard for Mr. Gibbons? I had, and he was worthy of it. Were you incensed at his death? I was very sorry for it. Who was the magistrate that presided at the inquest? Mr. Maurice Reid was there. Upon your oath did you tell Mr. Reid that you saw a man in the crowd at Waterford’s house, that you knew? I did; and told him that I knew several other men, but that I did not know their names. Did you tell Mr. Reid that you had walked and talked with one of the persons you saw in that crowd? It was not thinking of that I was; I may have told it to him, and forgotten it; to the best of my opinion I did tell it, but I am not positive. Are you not sure that you did not tell that to Mr. Reid? I cannot say that I did tell it to him. Were you examined at the inquest? I was. Were you not sworn to tell the truth, the whole truth, and nothing



but the truth? Certainly. Did you swear upon the inquest that you walked and talked with a man that you saw at Waterford’s house among the crowd? It was not thinking of that I was: I did not think of that when I saw my comrades and the chief constable dead. Were you not desirous with regard to your comrades and your officer, to bring the persons who took away their lives to justice? Certainly I was. Did you swear informations? I did. When? After that. How soon after? The same day. Before what magistrate? Before Mr. Reid. When first after the day of the attack did you see the prisoner? I saw him after he was brought into gaol. What day was that? I cannot say what day it was. How did you happen to see him in gaol? I saw him in the yard, mixed with other men. Who told you his name? I cannot say who told me.


RaronBaron Foster.—How soon after the 14th December was it, that you saw him in gaol? I cannot say.


Mr. Dixon.—Was it after Christmas? It was. Was it then you were told his name? I cannot say that it was, but I knew him the moment I saw him in the gaol. Who told you that his name was John Ryan? On my oath, I cannot tell. Were you examined at the last assizes, on the trial of John Kennedy? I was. Did you swear against Kennedy? I did. Did you not swear that you had a conversation with Kennedy, during the transaction? I did. Did you upon the last trial swear anything about having met one of the men you saw at Waterford’s house, when you were on your way to Piltown? I was not asked the question.





William Hatchett, Examined by Mr. Smith.


I am in the police; I was in the police in December last; I was stationed at that time in Piltown; I was in



Kilmaganny, on the 12th, 13th, and 14th of December last; there were more of the police with me; I knew a man of the name of Edmund Butler, very well; he was in company with me on the morning of the 14th of December last; there were about thirty‐seven of the police, commanded by Mr. Gibbons; we went through Newmarket to Hugginstown, that morning; we were going to serve notices; Butler was the process‐server, who was going to serve them; before we got to Hugginstown, I heard the bell ring; it was the bell of the chapel of Hugginstown; when we came to Hugginstown I saw a number of persons behind, as we were coming towards Hugginstown from the direction of Newmarket; I think there were about one hundred men there, when I first saw them; we stopped for about two minutes in Hugginstown; after we left Hugginstown, we went towards Waterford’s house; when we got near Waterford’s house, the crowd had increased very much; they were very near us; I heard several of them say they should get the process‐server, or blood; I saw forks, shovels, scythes, spades, billhooks, and wattles with them; there was a process served at Waterford’s house; after that we went on towards Rockhall; I know where Rockhall gate is; when we got to Rockhall gate, there were great crowds near us, and about us; I saw the prisoner at the bar, at Rockhall gate; there were not many persons near him when I saw him; the crowds were mostly in the rere of him; it was in the lane at Rockhall, I saw him; that lane is beyond the gate; that is the lane in which the fight took place; it was there I first saw him; he had a billhook in his hand, when I saw him there; when I saw him with the billhook in his hand, the people were crying out that they should have Butler, or blood; the attack was made upon the police about five minutes after I saw the prisoner



Ryan; I was within three yards of Butler, when the attack was made on the police; I saw Butler fall; I got a stab in the jaw, and my jaw was broken; I then made my escape.





Cross‐Examined by Mr. Hamilton.


I have been ten years in the police; I am a County of Kilkenny man; I did not see Butler serve the process that day; I was at that time in the lane opposite the house; by the lane, I mean the road near the house; I call the road where Rockhall‐gate is, a lane, because it is not a high‐road; I was in the lane beyond Rockhall‐gate, that I first saw the prisoner Ryan; there was no great confusion among the police at the time; we had primed and loaded before that; we were not on the retreat when I saw Ryan; it would have been too soon to retreat at that time; we got no cause to retreat at that time; the people were shouting when I saw Ryan; I swore against two other persons.—When did you swear first? After I came into Kilmaganny. What was the day? I cannot exactly swear to the day, but it was in the latter end of December. How many did you swear against that day? I swore against two. Two only? Two only on that day. You mended your hand afterwards, you swore to a third afterwards? I did certainly. How long was it between the two swearings? About three weeks. Are the two men in custody that you first swore against? They are. Has either of the two men been tried yet? No. You are not sure? I am certain that they are not tried yet. Not on their trial yet? They are not. Will you venture to swear that the man you swore against, in three weeks after the first swearing, was the prisoner at the bar? I will. Do you happen to know a man of the name of John Cleary? I do very well. Did you ever drink with him? I did. How



long ago is it since you took a drink with him? Not since the last Assizes. When did you see him last? I saw him about an hour ago in the street. Did you see him in court here within the last hour? I did not. Where did you see him? I saw him in Mr. Tuckey’s yard. Who is Mr. Tuckey? He is a chief constable. Had you any conversation with Cleary when you saw him there? Nothing particular, I merely spoke to him about the time of day. Before the last assizes, were you and he in the gaol together? We were. Where did you come from to the gaol? From Kilmaganny. Which was it before or after you came to the gaol that you swore the informations? It was after. Did you continue in gaol between the first and second informations you swore? I did. Did you swear against either of them before you went into the gaol? I did not.


Baron Foster.—Was it upon your duty you were in the gaol? No, we were wounded men, and we were brought in there to be cured.


Mr. Hamilton.—Cleary was not a wounded man? He was a little wounded.





Re‐examined by Mr. Smith.


Did you know the name of the prisoner at the bar, the day of the attack on the police? I did. Had you seen him before? I had.


Mr. Hamilton.—Did you know his name? I did.


Juror.—Were you at the inquest? I was not. Why did you not attend? I was lying sick at Mr. Hamilton’s house. Did you send any intimation to the magistrate that you knew the man’s name? I did not—I had no way of sending it.


Baron Foster.—You identified two men in the gaol at



first? I did. Did you know that the prisoner had been in the lane? I did not recollect his name at that time. But did you know that he was there? I did. Was he in the gaol at that time? He was not. Did you recollect his name at that time? I did not recollect it at that time, for I was very bad for some time. When did you recollect his name? It was about three weeks after. When you identified the other two, were they brought to you for that purpose, or were you brought to them? I was brought to see them. Were there any other persons with them when you saw them? There were seven or eight. Did you tell any body that there was another person that you knew? I did. Did you say you knew the name of any other person that was there? Not at that time. What was your own state at the time you knew the two? I was not well able to walk, I had to get up out of my bed to go to identify them. Did you go back to your bed after you had identified them? I did. You swear that positively? I do positively. When you first mentioned that the prisoner at the bar was of the party was it about three weeks after? It was. Was he then in custody? He was. When did you first mention that you knew him? I do’nt know. How came you to mention his name? Because I knew him. When you saw him in the gaol did you immediately say at first sight of him that you knew him, and that he was there? I did. Did you mention his name there? I did. To whom? To Mr. Keily.


Juror.—What was the reason that for three weeks, you never mentioned to any person that you knew the prisoner at the bar? I was very ill. How long after the attack was it, that you mentioned it? In about a month after. During this month where were you? I was in the gaol. And in the gaol you never mentioned your knowledge of the prisoner to any person? No, but to



Mr. Keily. How long was it after the fight that you mentioned it to Mr. Keily? About a month.


Baron Foster.—Did you mention any thing about him to Mr. Keily before you saw him in custody? I did not.


Juror—How long did you remain at Mr. Hamilton’s? From Wednesday until Sunday morning. And you never mentioned any thing about this prisoner at Mr. Hamilton’s? I did not. I wish to know the reason? I did not think of him until I saw him. Was Mr. Hamilton at home at the time? I believe he was at home the night I went there.


Baron Foster.—Did Mr. Hamilton talk to you as to the persons that were there? He did not. Did you see Mr. Hamilton that night? I did not.





William Keegan, Examined by Mr. O’Dwyer.


I was one of Mr. Gibbons’s party on the day of the attack upon the police; I was in the lane where the police were killed; I knew John Ryan, the prisoner at the bar, three years before that; I saw him by the lane side that day, he had his foot on the wall when I saw him, he was speaking as loud as he could, but I could not hear what he said; that was immediately before the fight commenced; when he was there were very few near him; he was about ten file of men from me, when I heard him speak that way.


Baron Foster.—When you say that you knew the prisoner at the bar three years before that, do you mean to say that you had known him constantly during the three years, or that you saw him three years before that? I had known him constantly for three years.





Cross‐Examined by Mr. Hatchell.


I am ten years in the police; I have been quartered in



the County of Kilkenny since August, 1825; the prisoner is a respectable farmer, I believe; I was not struck or injured on the day of the attack on the police; I went to the village of Carrickshock, and remained there better than half‐an‐hour; from Carrickshock I went to Hugginstown, and from that to the lane where the men were killed; I went to Kilmaganny that night; I remained in Kilmaganny all the next day, and the day after, and the day after that again; I was not at the inquest—I was not examined at the inquest; the inquest took place in the barrack of Kilmaganny, the day after the fight. Did you speak to Mr. Keily lately? I spoke to him this day. Had you any conversation with him? Nothing particular. Were Hatchett and Cleary present when you spoke to him? Not together. What did he say to you? He told us not to be together, nor to be speaking to one another. How many have you sworn against? I’m not to tell that. Tell the number, but I will not ask you to tell the names? I think I swore against thirteen. Did you swear against all in Kilmaganny? I swore against eight of them there, and when I came into Kilkenny I swore against the rest. Then you did not swear against them all at Kilmaganny? No, because they did not come to my recollection. What deprived you of your recollection? The great confusion I was in when I saw so many dead before me. After you came to Kilkenny did you back to Kilmaganny? I did. Did you add any thing to the number when you went back? I did not but one man, and he was let out of the gaol. Had you known that man before the 14th December? Yes. And you knew his name? I did. How many days elapsed between the first day you swore against the men in Kilmaganny, until you swore against them at Kilkenny? About four days. When did you swear against Ryan? The day of the inquest. You swore



against him positively? I did. What part of the detachment were you in? I was in the rere before the battle commenced, the men were going astray, and I advanced to the front to tell the serjeant that they were going astray. Were you near Butler when he was struck? I was pretty near him. Did you see Cleary there? I did. Where was he? He was up near the process server, about three or four yards from me.


Mr. O’Dwyer.—How long were you stationed in that County? Three years and a quarter. You had a good opportunity of knowing the people in that part of the country? I had the best. Where did Ryan live? In Condonstown. How far is that from where you were stationed? About two miles and an half.


Mr. Hatchell.—Do you know John Kennedy? I do. He was not one of the number you swore against? He was not.


Juror.—Had the prisoner any thing remarkable about him—did you see any thing in his hand? I saw nothing in his hand.





Robert Harvey, Examined by Mr. Plunket.


I was one of Mr. Gibbons’s party of police on the 14th December last; I know the prisoner at the bar; I recollect seeing him on that day; I saw him first after I came from Waterford’s house; I saw him in the crowd? I did not see him say or do any thing at that time; I saw him when the fight commenced in the lane among the crowd; I saw a bill‐hook in his hand; I saw him strike at one of the policemen; that was after the shots were fired, and after the process server was killed; I had known the prisoner Ryan five or six years before that; I am sure I am not mistaken in his person.







Cross‐Examined by Mr. Dixon.


I am a Queen’s County man; I am eleven years in the police; I have two brothers in the police, and four or five cousins; my brother’s names are Peter and George; Peter is now in this town; he was of the party of police that day; he was two or three file from me some of the time; I was about four yards from Peter when Butler was struck; I was not a yard from Butler when he was killed; I saw him struck; he fell at my feet; there was a stroke of a wattle made at him first, and he after got a stroke of a stone; I was not examined on the last trial; I had an uncle in the police—his name was Robert; I heard he was at New South Wales; I understand he did not walk there. I don’t believe he swam there; I believe he did not go there of his own choice. Was he transported, or not? I understand he was, and many a one with him. Have you any other relatives in Botany Bay? I don’t know. Have you a brother in Botany Bay? I have not. Did you ever hear of a man of the name of Harvey that had a cave for concealing the carcasses of sheep? No. Did you hear it from your brother Peter? I did not. Did you hear from Peter that some of your family were suspected of it? I did—but not from an honest man. Was it not said by some dishonest people that the cave was in your father’s house? Who got it in it. Was it not said that there was a hole or cave in your father’s house, where stolen mutton was got? I hear it said now. Did you ever hear it before? I did, and upon my oath my father never had the like in his house. How long do you know John Ryan? Five or six years. Did you ever converse with him?—I had no opportunity of conversing with him. You saw him in the lane that day? I saw him at the lane. You say you saw



him strike at a policeman—what’s the policeman’s name? To the best of my knowledge it was Whitaker.


Mr. Plunket.—Was Whitaker killed? He was.


Mr. Dixon.—Have you ever been in an hospital since you were a policeman? Never except I might have gone in and come out again. Never for any illness? No. Were you ever any where else for illness? I was unwell a few days with a complaint I had in my head. Were you not in a lunatic asylum? I was not. Was it not said of you that you were touched in the head? Well suppose it was said. But was it said? It was. Was it not true? It was.


Baron Foster.—How long ago? About three years ago.


Mr. Dixon.—How long ago was it since you saw Ryan before this day? In February last. Not since? I saw him in the month of March last one day walking through the yard in the prison. Who pointed him out to you then? No one, I knew him myself. Is not Ryan a respectable farmer? I was never at his house. When did you last see Cleary? This day. Did you speak together about what you were to swear here? I never spoke to him about what I was to swear.


Juror.—Why were you so squeamish about telling of some of your family being sent to Botany Bay, do you think there was a land passage to Botany Bay? I think it is few that ever walked it.


Second Juror.—When did you give the information? I think last February or beginning of March. Were you ever asked before it, if you knew any of the people who were at Carrickshock? I was not. Where did you go after the fight? To Mr. Hamilton’s. Did he speak to you? Very little. Were you wounded? I was, in the body. Were you at the inquest? I was. Were you examined?



I was not. Was Hatchett at Mr. Hamilton’s? He was. What state was he in? He was in bed and a doctor attending him.





John Harcourt, Examined by the Attorney‐General.


I know the prisoner at the bar; I arrested him in the latter end of the month of January last; it was I think between one and two o’clock at night that I arrested him; we had to strip the thatch off the house in which I arrested him; before we stripped the thatch we had knocked at the door of the house several times; we were about two hours at the house after we gave notice that we were there; we told the people of the house that we were the police; they made answer that they would not open the door; we did not tell them for what business we were there; when we got into the house we struck a light and searched the house; it was upon that search that we arrested the prisoner; we found him up a chimney, and he was dressed; I did not ask him what brought him there, nor did I hear any person ask him the question; I did not know whose house it was we arrested him in; I never saw Ryan before that night; the captain and a party of police were with me that night; I was never up that country before; I heard that Ashtown is the name of the place I arrested him.





Cross‐Examined by Mr. Hamilton.


I cannot say how many of the police were of the party; we were two hours knocking at the door before we got in: Did you ever hear of robbers having said, open the door we are robbers? I did not. Did you ever happen to hear of robbers getting into a house in the name of the police? I did not. Was there not a great panic all through the



country at this time? I did not hear it. Was there any whiskey there? I did not see any. Did you hear of a proclamation about a reward? Never but for Cane. May be you were looking for Cane that night? Not on that night.


Attorney‐General.—Where did you start from that night? Bennett’s Bridge.


Juror.—What part of the chimney was Ryan in? He was a good way up in it. Was it a large chimney? It was not, and I wondered myself from the size of the chimney, to see him get into so small a hole.


Baron Foster.—Were his feet on the ground? They were not, I had to look up the chimney. Was it an old chimney? It was an old chimney that had been stopped up, and the head of a bed had been laid up against it, and when the bed was drawn back, I looked into the hole and then desired the sergeant to look up, and he said there was a man there; I then looked up the chimney, and I ordered the man to come down; he would not come down till I put up my piece and told him I would shoot him if he would not come down; he then came down.


Juror.—Did he give any reason for going up the chimney? He did not.


Surgeon Peele proved death of Butler from injury in the head.







EVIDENCE FOR THE DEFENCE.



First Witness, John Tennison, Examined by Mr. Hatchell.


I live in Mabastown; that place is between two and three miles from Carrickshock; it is better than two miles from Newmarket; I know the prisoner, John Ryan; I



recollect the 14th of December last; I saw him at my house at Mabastown, that day; Mr. Prynalt, Lord Dungannon’s agent, was at my house that day; it was about eleven o’clock when I first saw John Ryan, that day; he he was in my company the entire of the day before, at a coursing match; he remained at my house the morning of the 14th December, until Mr. Prynalt and I left home; I left home precisely at half‐past eleven o’clock; I was going to Mr. Nowlan’s; that was straight through Newmarket; I was travelling in my own gig; as I was leaving home, John Ryan accompanied me out upon the road; he accompanied me thirty or forty perches; Mr. Prynalt was with me; Ryan was asking him would he give him time for payment of his rent; I heard that there was a select vestry to be held that day at Newmarket; Ryan accompanied me till within about forty perches of Newmarket; I did not remark his dress; I know a place called Paynestown; it is in the straight direction from my house to Newmarket; there is a forge very near Paynestown; I cannot say which side of the forge Ryan accompanied me to, but it was near it I parted with him; I did not see him again that day; the next point after passing Paynestown, on the way to Newmarket, is a place called Redgap; I know John Ryan as long as I know any man; he was always accounted a substantial farmer; I never heard anything that could be laid to his charge, in anything whatever.





Cross‐Examined by the Attorney‐General.


How far does Ryan live from your house? About three quarters of a mile. What is the name of his place? Condonstown. Do you know a place called Ashtown? I do. How far is that from Condonstown? To go the short way, about two miles. The long way? About three



miles. Have you heard where Ryan was arrested? I have. How far is that from his own house? About two miles. What hour was it on the 14th of December, that Ryan came to your house? I think about eleven o’clock. How was he occupied whilst at your house? He was standing waiting to see the agent; he was asking me to interfere for him with the agent, Did you interfere for him? I did. Is the agent here? He is not. Where does he live? In Belfast. Who else saw Ryan that morning at your place? I believe a good many. Are any of them here? My brother saw him that morning. Is he here? He is; my brother did not sleep at my house the night before, but he was with me the greater part of that night, and he came to my house about nine o’clock, and did not leave it till between eleven and twelve o’clock; he had been with me at a coursing match that day, and it was not over till it was duskish; I think it was duskish that day between five and six o’clock; he did not get home till about mine o’clock; where we had the coursing match is about nine miles from my place; Mr. Prynalt, my brother, and the prisoner, Ryan, were with me; Ryan was riding; he came home with me; he did not dine or sup with me, Were Mr. Prynalt and Ryan a good deal together? I cannot say that they were. Does Mr. Prynalt know him very well? He does. The next morning about eleven o’clock, you say Ryan came to your house? He did. Did he come into the house? He did. Did your brother see him in the house? I cannot say that he did; but I am certain that he saw him in the yard. Was it before he went into the house that your brother saw him in the yard, or after? That I am not certain of. Was it when you were going away that your brother saw him? I am certain my brother saw him when I was going away. Mr. Prynalt was in the gig with me, and Ryan was walking



with my brother after the gig; they were on the road together; I left them both behind me. Was not the place where you left them both behind you, near to Hugginstown? Upon my oath I don’t think that it was within three quarters of a mile of the turn to Hugginstown, where I quitted Ryan. Was your brother riding or walking, when you left him? I am not certain whether he was riding, or led his mule. How far does your brother live from you? Better than two miles. What brought your brother to you that day? I had a valuable horse that was very ill, and I sent for my brother to go with the horse to Mr. Braithwaite; the horse went along with my brother; the boy had the horse. What was the boy’s name? Michael Cahill. Is he here? He is not. Did you hear that he was subpœned to come here? I did not. Did your brother and Cahill go together to Braithwaite? I do not recollect that they did. How long had your brother been at your house before Ryan came there? I cannot say which of them came first. Which of them did you see first? I cannot say. How do you happen to recollect that it was eleven o’clock? Because when I was about to leave home, Mr. Prynalt pulled out his watch, and said that it was half after eleven o’clock; he expressed his uneasiness that it was so late, that he was desirous to get away. When did you first tell anything about Ryan’s having been at your house that morning to any body? I cannot tell when. Were you ever examined before in a Court of Justice? I was. Where? On a trial in Waterford. Upon what occasion? On my prosecuting several people for robbing me. Were they convicted? They were not. Do you remember your uncle being examined on that trial? No. Your cousin? No. Was there any person examined about your character? There was. Who? The Rev. Tennisson Cuffe. What character did



he give you? As good a character as could be given to any man. Did any body impeach your character then? Yes. On that trial? Yes. Upon oath? Upon oath. You were the prosecutor, and you had to call a witness to your character? My counsel called a witness to my character. And there was a verdict against your evidence? There was. How was your character impeached? A witness said that he would not credit my oath in a court of justice. And that witness swore that? He did. You had positively identified the prisoners? I had. And they were acquitted? They were, after returning my money that they took from me; I got the money the second day after the robbery, and there was £32 of it kept from me. Have you paid your tithe? No, not latterly, I was not asked. How long is it since you paid any tithe? Two years. Who is the incumbent of your parish? Doctor Hamilton. Would you pay your tithes if you were asked, upon your oath? I would not until the law would compel me, because I think the tithe put on me was too much. Did you ever complain that the tithe put on you was too much? I did. Did you ever offer a smaller sum? Never. Is your parish under the tithe composition act? It is not. By the virtue of your oath, can you say whether your tithes were valued last year or not? By the virtue of my oath I don’t know. Can you form an opinion? I cannot. By the virtue of your oath do you think that it would be safe for any man to value your tithes? By the virtue of my oath I think it would. Do you believe that there is a combination in the country against the payment of tithes? I do. Is there in your parish? Not more than in any other parish; I do not believe that there is more combination in my parish than in any other parish in the county. Do you believe that there is a combination in every parish in the county against the payment of tithe. I do. Do you



believe that there is a general combination against tithes? I believe they are generally disliked. Upon your oath have you heard that the people have entered into an agreement not to pay tithes? I have not. What do you believe was the cause of the attack upon the police at Carrickshock? I cannot say. Upon your oath can you form any belief why the police were attacked at Carrickshock? Upon my oath I cannot. Upon your oath do you not believe now that the police were attacked because they had Edmund Butler under their protection? I cannot say. Upon your oath you can have no opinion upon that? Upon my oath I cannot say what was their reason for attacking the police. Do you think they would have attacked the police if Butler had not been there? Upon my oath I can form no opinion as to that. Were you ever church‐warden? I was in 1826. Was there ever any charge against you for embezzlement? There was not. Was there any charge against you with respect to an alteration in the books? It was said that they were altered, but it was clearly shown that they were not. When did you get to Newmarket that day? I think I went there in a quarter of an hour from my own house; I drove very hard. Is there any body here to‐day that can tell what time you got to Newmarket? I don’t know that there is. Whom did you send for your brother that morning? One of my servant men, but I cannot say which. Is either of them here? No; my boy came to me that morning, and told me that my horse was ill, and I immediately sent for my brother. How long was it before you left the house that your brother came to you? About a quarter of an hour. What time did you breakfast that morning? About a quarter before 11 o’clock. Had your brother come before you went to breakfast? I was at my breakfast when he came in; I cannot say whether it was before or after



breakfast that I first saw Ryan. Was there any other people there that morning, besides those you have mentioned, who saw Ryan at your house? There were many people there who could see him as well as I; There were people there paying rent to Mr. Prynalt. Can you mention the name of any one person that was there that morning? There was a person of the name of Scurry there. Is he here? I believe not. Don’t you know that he is in gaol? He is, I heard he is. Is it upon this charge? I heard so. Did you ever tell any one that Scurry could give evidence about this? I did not. When did you next see Ryan after that day. Not until the day after he was taken. How long was that? I cannot say. Was it six weeks? I cannot say. Was it three weeks? I cannot say. Was it one week? I cannot say. Was it two days? I am sure it was more than two days. But you cannot say that it was a week? I am sure it was more than a week.


Juror.—How far is the place that you parted Ryan that morning from Carrickshock? About two miles.





Walter Kennelly, Examined by Mr. Dixon.


I know the prisoner John Ryan; he is a farmer; his house is a mile and a half from me; I remember the day of the transaction at Carrickshock; I saw John Ryan, the prisoner, that day; I know a place called Paynestown; know a place called Redgap, it is one townland with Paynestown; I was up with the agent at Mr. Tennison’s, that day, to get leave to burn land; I came to the forge after that, to get my mare shod; I came up to Ryan just at the cross; he was facing towards Newmarket to the vestry; I then went home on my way to a funeral; he said he was going to the vestry of the tithe composition;



some of my neighbours were trying to settle with the agent, and he would not settle with them that day, it was so far in the day; he started for the place at half‐past eleven, as I heard some of these tenants say; he was between 15 and 20 minutes gone; when I was speaking to Ryan, I was very near my own village, when I heard the Castlemorris bell rung; that was after I parted with Ryan; I believe it was a quarter of an hour after I parted with Ryan, that I heard the bell; I saw him go towards Newmarket.





Cross‐Examined by Mr. Greene.


I live in Barnadown; that is a mile and a half, or a mile and a quarter from Newmarket, and about a mile and half from Hugginstown; I know Ryan a long time; he lives about a mile from me; I live in the same parish with him; Dr. Hamilton is the clergyman of that parish; I have not paid any tithes lately; I believe it is a couple of years since I paid any. Why did you not pay tithes? By Gor, I don’t know. Upon your oath can you assign any reason why you have not paid your tithes? Upon my oath I went privately to him to settle. Why did you go privately? It was a day that was not published at all. Did you settle with him? I did not. Why? He would not settle with me without money. You were going to settle with him without money? I was. When was that? Two years ago. When did you first hear of the business at Carrickshock? I heard it on the road to the berrin. How soon afterwards did you see Ryan? I saw him at Mass several times. Did you hear that he was charged with this offence? Sir. Did you hear that he was charged with this offence? The whole world was charged with it. Did you hear that he amongst others



was charged with it? Sir. Did you hear that he was charged with it upon your oath? Upon my oath, not more than any other one. Do you know where Ashtown is? I do. How far is that from your house? About three miles. Did you see Ryan in his house on week days? He was too far from me. When did you first hear he was taken? The morning he was taken. Do you know how long that was after the transaction at Carrickshock? I don’t know. Was it a week? I don’t know. Was it two weeks? I don’t know. Was it three weeks? I don’t know. Was it four weeks? I don’t know. Was it a day? I don’t know. Was it an hour? I don’t know: you want to perjure me. How long after the Carrickshock business did you hear he was taken—upon your oath? I cannot tell. Was it two days—upon your oath? It was more. Was it two weeks? I think it was. Are you sure it was more than two weeks? I dare say I am; I can’t know them days and them weeks at all. Did you see Mr. Prenalt the day of the Carrickshock business? I did. What time was it that you were there? I cannot say; I left my mare at the forge before I went to Mr. Tennison’s. What time did you first go to the forge? About 9 o’clock. Are the two Mr. Tennisons here? They are. How long did you stay at Mr. Tennison’s? About an hour? Did you see them when you first went there? I was a long time there before I got to see them. Whom did you see at Mr. Tennison’s? I saw the tenants collecting there, they all wanted to speak with the agent. How long did you stay there? As soon as I got to speak to the agent, I went back to the forge, and got my work done there. You got your mare there? Sure its not to leave her behind I would. Where do you say you saw Ryan? I overtook him just handy to the cross. Did you see him that day before? I did not. Was there any body with



you when you met him? No. How long do you think you were with him? Not long. What did you say to him? I spoke to him not to let us come under the composition, because I preferred the old way. Were they paying tithes that time in the neighbourhood? They were not. Did you hear that the police were out with a person that was serving processes two days before? I did not hear one word about it: I live on the top of the hill, and I was not in the way of hearing it. Did Ryan tell you where he was coming from? He did; he told me he was coming from the agent. What o’clock was it when you left Ryan? I think Mr. Tenisson and Mr. Prynalt were not 12 or 15 minutes gone; the Paynstown tenants told me he was mad for stopping so long, that he stopped until half‐past eleven o’clock. Were you ever called on to subscribe any money? Sir. Were you ever asked to give any money? I was. Did you ever give any money to defend the people who were charged with the Carrickshock business? (Question objected to by prisoner’s counsel.)—Had you been at Mr. Tennisson’s house the day before that? I had not. When had you seen Ryan last before that day? He was at a vestry with me at Newmarket that day month before that. What is the man’s name who keeps the forge? James Whelan. Whose funeral was it that you say you were going to? Paddy Gleeson’s of Ballitobin.





John Holden, Examined by Mr. Hamilton.


I live in the gate‐house of Castlemorris, that is leading from Newmarket to Redgap or Piltown, Captain Montmerency is owner of Castlemorris; I know John Ryan the prisoner at the bar; I remember the day of the transaction at Carrickshock; I saw the prisoner John Ryan



that day; I saw him going towards the gate about 20 minutes after 12. I was coming out of my own house when I saw him; there was a vestry at Newmarket on that day, but it was postponed; Ryan asked me if Mr. Devereaux was at Castlemorris, I told him that he was not; I asked him if he was going to the vestry; I said I heard that there was to be a vestry there; he then turned back; he then went I believe, towards his own place.





Cross‐Examined by Mr. Smith.


When Ryan heard that there was no vestry then he turned back? He did. And you will not take upon yourself to say where he went to? I will not. About how far is Hugginstown across the fields from where you saw Ryan? About three quarters of a mile. Was there any person in company with Ryan when you saw him at the gate‐house? No person that I saw. Was there any person within sight that you saw? I did not see any. Did you hear any bells ringing that morning? No, but the bell of Castlemorris. Did you ever hear the bell of Hugginstown ring for mass from your own place? I did often. Did you hear the Hugginstown bell ring that day? I did not hear it ring that day at all. About how far did you go from the gate at Castlemorris during the whole course of that day? I did not leave my own ground that day. Upon your oath did you see any persons that morning going in the direction of Hugginstown or Newmarket? I saw persons going to the vestry. Did you upon your oath see any persons going in the direction of Carrickshock that day? I did. Did you hear of the attack upon the police that day? I did. How soon after you saw Ryan was it you heard that? It was about half an hour after that. Who was the first person that told you about the



police being killed? I don’t know. Did you go to Carrickshock to see it? I did not. Do you know where Waterford’s house is? I believe I do. Upon your oath do you know it? I do. How often have you passed by Waterford’s house? I cannot tell that. Do you know Walsh that lives there? I do. How long have you known him? I believe twenty years. How long has he lived in that house? I believe he was bred and born there. Were you ever in that house? I was never inside his doors in my life. Do you hold any land yourself. I do. Do you pay tithe? Not since 1829. To whom did you pay tithe before that? To Mr. Hamilton. You paid him no tithe since 1829? I believe not. Are you not sure? Faith I am. Do you know a man of the name of Patrick Holden? I often heard of a man of that name. Can you form any guess of the Patrick Holden I mean? I cannot. Upon your oath? Upon my oath ) cannot. Upon your oath have you a relative of the name of Patrick Holden? I had a relation of that name but he is dead. Do you know a tailor in Hugginstown of the name of Patrick Holden? Really I do not, unless he is the son of Michael Holden? Is Michael a relation of yours? I do not think he is. Did you ever hear he was? No, but we used to pretend a relationship? Did you ever hear by any accident that that was the man who was ringing the Hugginstown bell? (Question objected to.)—Did you hear a shot fired that day? I did not. Upon your oath? Upon my oath I did not. Do you believe that there was a shot fired that day? I do. If there were several shots fired at Carrickshock that day, do you say that you could not hear them at the gate‐house. No nor you either. How far is Hugginstown from Carrickshock in a bird’s flight? Scarcely half a mile. You were in the habit of hearing the Hugginstown bell? Yes, when there was a clear



day. Was not this a clear day? I believe there was no rain.


Mr. Hamilton.—What is the nature of the country between your place and Carrickshock? There is a large wood and high steep hill between them.





Mark Belcher Examined by Mr. Dixon.


I know John Ryan the prisoner at the bar for 20 years; I know his general character during that time; I have observed him to be as well behaved as any of his class I have ever met with; he is a respectable farmer; I have seen him hunt and well mounted.





Cross‐Examined by the Attorney‐General.


This man lived about six miles from me for sixteen years; he paid tithes to Mr. Hamilton; he does not live in my parish; I am certainly sure that a combination against tithes exists in this country, and that many of the prisoner’s class are engaged in it; I think that many people of general good character are combined in resistance against the payment of tithes.





George Briscoe, Esq. Examined by Mr. Hamilton.


I know the prisoner John Ryan six years; I always considered him an obliging, well conducted man.







CHARGE.


Baron Foster.—Gentlemen of the Jury—It is unnecessary for me to dwell upon the awful responsibility of



the duty which now devolves upon you of pronouncing whether John Ryan, the prisoner at the bar, is guilty of this murder of which he stands accused. Gentlemen, the circumstances of the case relieve you at least from embarrassment, as to the character of the homicide. It is impossible for any person, in the least acquainted with the rules of our criminal law, to hesitate in attaching to it the character of murder—murder in its clearest form and in its most aggravated guilt, by whomsoever it may have been committed. You will not allow yourselves, gentlemen, to fall into the error of supposing that previous personal malice to the deceased, is a necessary ingredient to constitute the crime of murder. It is my duty to tell you, that where one man slays another whom he has never seen before, no suddenness in the brutal impulse can possibly be allowed to operate either in justification or extenuation of the act, unless circumstances of provocation, such as are known and acknowledged by the law, shall have induced it: and none of which can by any one be contended to have existed in this case. The law, in all such cases implies malice—malice which in its legal sense differs in some degree from that in which the word is used in common conversation, and which, with reference to the crime of murder, may be defined to be the feeling of a heart regardless of social duty, and fatally bent upon mischief.


Against another error, gentlemen, you are to be warned. You are not to require proof that the accused actually inflicted a fatal wound. If he was present, aiding and abetting the person by whom the stroke was given, the law considers it as the stroke of the prisoner, and of every person in the party who may have been a sharer in the common design, in the execution of which the stroke was given.


Assuming, then, what I repeat to you cannot be denied,



that murder has here been committed, the question for your consideration narrows itself to this—was the prisoner present, and aiding and abetting amongst that multitude by whom the crime was perpetrated.


Upon this point, conflicting evidence has been submitted to you, on the part of the prosecution and on the part of the defence, by a careful comparison of which, the one with the other, your verdict must be determined.


Before entering into a detailed examination of the testimony given by each witness, it may not be amiss that I should say something to you, generally, of the cases made respectively by the prosecution and defence.


The Attorney‐General has produced four witnesses, every one of whom swears positively to the identity of the prisoner, and to their having seen him engaged in the commission of acts, which, if these witnesses are believed, affix upon the prisoner a participation in the full guilt of the transaction. And three of these witnesses swear to such previous opportunities of knowledge of the prisoner’s person, that it is scarcely possible to attribute to them any mistake upon that part of the case, or to affix any other charatercharacter to their evidence than that of perjury, coupled with a purpose falling little short of the guilt of that crime which they impute to the prisoner, if you should disbelieve their evidence.


The case for the prosecution rests further upon the evidence of a fifth witness, who had no opportunity of witnessing the homicide, but who found the prisoner concealed in a chimney, at the time of his apprehension; a circumstance, certainly not conclusive as to his guilt, but in a case of doubt and of conflicting evidence, well deserving the consideration of a Jury.


The case made for the defence is two‐fold. The first is an alibi, and amounts to this, that the prisoner was



wholly absent from the scene in question; that no matter, therefore, how positive the witnesses for the prosecution may be, he can by no possibility be guilty.


The other head of the defence is, the general good character of the prisoner.


Gentlemen—In the present case, so essentially irreconcileable are the accounts given, respectively, by the witnesses for the prosecution and defence, that you must elect between them. In adopting either, you cannot stop short of announcing your total disbelief of the other.


It is, in fact, for you to say which you will believe—that the prisoner was aiding and abetting at the murder of Carrickshock, or walking peaceably upon the road, upwards of a mile distant from the scene of that catastrophe.


The first witness for the Crown is John Cleary, a pocemanpoliceman, who says—that upon the 14th of December he was called, in the execution of his duty, to go from Kilmaganny to the place in question, for the purpose of protecting Edmund Butler, who was employed in serving the process of the Court of Chancery, in a suit instituted for the recovery of tithe. The police party went first to Newmarket, a distance of three miles, then to Hugginstown, a village about a mile further: they consisted of about thirty‐six policemen, the process‐server, and Captain Gibbons, who commanded the party. As they passed through Hugginstown, their attention was attracted by two circumstances—they saw a crowd of four or five hundred persons following them on the road by which they had come from Newmarket, and they heard the chapel bell of Hugginstown ringing. They had also heard the ringing of another chapel bell, as they approached the village of Hugginstown, which this witness supposes to have been the bell of Ballyhale. Passing



through Hugginstown, the party proceeded nearly a mile farther, to effect the service of process at the house of a person who bore the name, or rather the nick‐name of Waterford.


When they had arrived about half‐way between Hugginstown and Waterford’s house, the crowd, which had greatly increased in numbers, again made its appearance, having been for a time intercepted from their view by an intervening hill. The witness thinks they were at this time not much less than two thousand in number, and were shouting, “Come on, boys; no fear,” “We will have the process‐server, or blood.” There was a man in a military sash, and with a cap on his head, who was acting as their commander. The police party now halted, and primed and loaded: the mob halted also, and divided into several parties, one of which got round into the rere of Waterford’s house, another continued to follow in the rere of the police, and others flanked them on both sides in the fields. The service of the process was then effected, by putting it under the door, admittance having been refused. The police party then began to return by the way that they had come. The witness saw with the people at this time, scythes, pitchforks, shovels, billhooks, and sticks, and most of them also carried large stones. The people said aloud, “Mr. Gibbons, never fear; a man of yours shall not be hurt, it is the process‐server we want.” The party now turned into a narrow lane, the process‐server was close to the witness when a man in the crowd, which had now closed in with the police, struck the deceased with a wattle—he was falling, when the witness caught him by the collar and held him up; the process‐server then received a stroke of a stone which stretched him across the witness’s feet. Several of the police were at the same time knocked down by stones; a few shots were fired by



the police, but not till after several of their party were knocked down—the witness escaped, after receiving a severe contusion.


The witness then identified John Ryan, the prisoner, and swears positively to having seen him in the crowd; at the rere of Waterford’s house, immediately after the process had been served, he says, “he took good notice of him.” There was an opening in the crowd where the prisoner stood which gave the witness an opportunity of observation; this was a little more than a quarter of an hour before the murder; the crowd were at that moment calling out for “Butler or blood.” The witness did not see the prisoner afterwards, he did not know his name at the time, but he knew his person well, and he assigns as his reason that about six weeks before he had walked on the road with him, and conversed with him for half‐an‐hour, and that he knew his face as well as if he were one of his own comrades.


This witness, on cross‐examination, admitted that he did not see any arms with the prisoner, nor did he hear him utter any of the shouts above mentioned; the witness told the magistrate that he knew several of the crowd by eye‐sight, but he admits that he did not mention that there was a man whom he could identify, from the circumstance of having walked the road with him, nor did he mention that circumstance in his information; the first place in which witness saw the prisoner after the transaction was in the gaol yard, and he then instantly recognised and identified him.


Gentlemen, the circumstance of this witness not having mentioned the prisoner to the magistrates, is for your consideration. The line of the cross‐examination was intended to suggest to you the suspicion, that the story of having talked with him six weeks before was a subsequent



invention of the witness. It is but fair, however, to recollect that the witness could not have alluded to him by name, as he says he did not know it; and that he did mention to the magistrates that there were individuals whose names he did not know, but whose persons he could identify; of these the prisoner may have been one. All that the witness seems to have suppressed, or perhaps did not recollect when he spoke to the magistrates, was his first occasion of acquaintance with the prisoner who had not then been apprehended.


The next witness was William Hatchett, also a policeman; he gives exactly the same account as the last witness respecting the proceedings of the police and of the people, except that the place in which he saw the prisoner was in the very lane where the murder was committed, and about one hundred yards from the very spot. The prisoner had then a bill‐hook in his hand, and called out for “Butler or blood;”—this was about five minutes before the murder; the witness was well acquainted with the prisoner, having known him for five or six years.


You will observe that this witness’s account varies in one particular from that of Cleary. Cleary said he saw nothing in the prisoner’s hand, but Hatchett says he saw a bill‐hook. It appears to me, however, that it would be going too far to consider this as an important contradiction. The witnesses are speaking of different times and places, and a man on such an occasion may take a weapon from his companion during the course of it; or a witness under circumstances of hurry and apprehension may not have observed a weapon, which, however, may have been in the hand of one of the actors, and may have been observed by a more collected witness.


This witness, on cross‐examination, admitted that when he first identified two persons in the gaol yard as having



been concerned, he did not name the prisoner, although he knew his name, but he told the magistrates there were others whom he could identify, but afterwards when he saw the prisoner in custody he immediately identified him. He accounts for his not having mentioned him at first by the pain and disturbance which he experienced from his wounds, having been taken out of his bed in order to identify the two, and having been obliged to return to it immediately. Gentlemen, the circumstance is open to your observation—you will say whether it necessarily leads you to discredit him. To me it appears that many persons circumstanced like the witness, would have mentioned the prisoner at first, but I think it also likely that there are others who would not, even if they should remember it, which, however, is very possible they might fail to do.


Of all this, Gentlemen, however, it is for you and not for me to judge.


The next witness was William Keegan, another of the police; his evidence on his direct examination differs from that of the preceding witnesses only in this, that the place where he says that he saw the prisoner was at the lane side, the lane where the murder took place—it was the moment before the fight commenced; he says the prisoner had his foot on the top of a little wall which bounds the lane, he was clapping his hands and speaking as loud as he could, but the noise was so great the witness could not hear his words; he had known the prisoner for three years before.


The cross‐examination of this witness does not appear to me to have improved the prisoner’s case. The witness, it seems, swore altogether against thirteen persons, five in the first instance, and eight afterwards, but the prisoner was amongst the former five.


Robert Harvey, a policeman, was the next witness; he



also identifies the prisoner; he saw him in the crowd as the party were returning from the house of Waterford, he saw him also in the lane when the fight commenced, he had a bill‐hook in his hand, and witness saw him make a stroke with it at a policeman.


This witness had known the prisoner for five or six years.


The cross‐examination of this witness exhibited his reluctance to disclose the circumstance of the transportation of his uncle, a matter which perhaps he considered as not very relevant to the present issue. It also exhibited a fact which might be of more importance, viz. that the witness about three years ago had been deranged. It is for you to say, Gentlemen, whether you think that he is still labouring under any vestiges of the malady.


Such are the four witnesses who have given testimony to the identity of the prisoner, and to his having borne an important part in the occurrences at Carrickshock.


The next witness is James Harcourt, whose evidence goes to the circumstances attending the prisoner’s apprehension. He arrested him in the month of January last, soon after the middle of the night, in a house not his own, and in which he was concealed in a chimney, the aperture into which was hidden by a bed, which had been placed against it, and which must have been the act, not of the prisoner, but of the other inmates of the house, who do not seem to have felt it necessary, like the prisoner, to endeavour to conceal themselves. The police had been knocking for above two hours in vain for admittance into this house, and finally succeeded in making their entrance through the roof.


All these circumstances, Gentlemen, deserve your serious consideration, when you come to weigh the evidence for the prosecution against the evidence for the defence.




Surgeon Peele then proved the cause of death, and the case of the crown was here closed.


The case of the defence is, as I have told you, twofold: first, the good character of the prisoner—and next, an alibi.


You have heard the testimony which has been borne to his character by Mr. Tennison, Mr. Belcher, and Mr. Briscoe.


Evidence as to previous good character is in all cases of doubt of much importance, where the probability or improbability of an act of subsequent misconduct is fairly under the consideration of a Jury. But, Gentlemen, it is my duty to suggest to your better judgment and more correct appreciation of the feelings of your neighbourhood than I can possess, that it is too possible, that under the present excitement of political feelings which characterise our afflicted country, men of previous general good character may consider not merely or pardonable, but even as meritorious, the commisssioncommission of violence, from which under any other circumstances, they would have shrunk with horror.


It remains for you next to consider the nature of the alibi relied on, and it differs from other alibis at present within my recollection, in this, that they generally rely upon a plurality of witnesses swearing to the same facts, in the hope that credit may be obtained from their joint swearing, to matters so easily asserted by a single witness, that a single witness might perhaps not obtain credit for them from a jury; several witnesses to the same fact are therefore usually presented to all the perils of a seperate cross‐examination, upon which their mutual contradiction of each other is not unfrequently the result. Here that danger is avoided, for though three witnesses are examined, they are not to the same facts, but they swear to having seen the prisoner at different times, and in four different



places, on his way from the house of Mr. John Tennison to the house of James Holden, a distance of one mile and a half, a space which it is the object of the defence to establish that the prisoner was occupied in passing over at the time of the murder in question.


For this purpose Mr. John Tennison is the first witness, and he is positive that the prisoner was at his (the witness’s) house at Mabestown, at eleven o’clock of the morning in question. This witness set out with Mr. Prynault, the agent of Lord DuugannonDungannon, precisely at half past eleven o’clock, and the prisoner, who was still in his company, set out along with them, the prisoner going to Newmarket. About a quarter of a mile from Mabestown upon that road, there is a forge, and there this witness left the prisoner a few minutes before half‐past eleven.


It appears to me convenient, Gentlemen, that I should reserve any observations on the cross‐examination of this witness until I shall have stated to you the remaining evidence for the alibi.


Walter Kennelly is the next witness. He swears that he knows the forge which has been last mentioned, and that about a quarter of a mile beyond it, on the road to Newmarket, there are cross‐roads called Redgap, and that at these cross‐roads he saw the prisoner on the merningmorning in question, and that he knows it was then a little before twelve o’clock, because he shortly after heard the farm yard bell of Castlemorris ring for twelve o’clock.


The next witness is James Holden, who lives in the gate house or porter’s lodge of Castlemorris, about half a mile further on, upon the road towards Newmarket, and that he saw the prisoner passing by on the road to Newmarket, and that it was then about a quarter after twelve, and that he conversed with the prisoner, and learned from



him that he had been going to the vestry at Newmarket; but that having heard there was to be no meeting, he finally did not go, and that he does not know what afterwards became of the prisoner.


Such is the evidence for the alibi, and if it be well founded, it accounts for the prisoner from eleven o’clock of the morning in question until about a quarter after twelve, according to the expression of James Holden, and it then leaves the prisoner at Castlemorris gate, which appears, equally by the maps relied on by the crown and by the prisoner, to have been about one mile and a quarter from the spot where the murder was accomplished, and where it must occur to you to have been possible that the prisoner might have gone and been in time for the fatal event, even though you should be satisfied that he had been at Castlemorris gate at about a quarter after twelve, for not one word of evidence has the prisoner adduced to fix the hour of the murder at Carrickshock; and it is perfectly compatible with all his evidence that he should have walked from Mabestown to the forge, and then to the Redgap, and then to the gate‐house at Castlemorris, at the hours and minutes he relies on, and afterwards that he should have proceeded to Carrickshock and committed all the acts ascribed to him by the witnesses for the prosecution.


But in the cross‐examination of James Holden, somewhat has been elicited by the counsel for the crown, which goes to supply this extraordinary omission on the part of the defence, for he says upon his cross‐examination that he heard of the police being killed at Carrickshock about half an hour after he saw the prisoner, but this vague expression of “about half an hour” is the only evidence that goes to determine the time. And if you suppose this witness



to be at all inaccurate in his first expression of about “a quarter after 12,” or in his second expression of about “half an hour after,” there may still have been time for the prisoner to have been at Castlemorris gate, and afterwards to have joined the assembling crowds, and to have proceeded along with them to the place in question.


I have now to submit to you the result of the cross‐examination of the witnesses for the alibi. I shall say nothing to you of the manner in which Mr. John Tennison gave his evidence. It is for you, and not for me, to form a judgment upon that point. He admitted that a former jury has discredited him on his oath. After hearing from a witness before them, that he was not worthy to be credited when giving evidence under the sanction of that obligation. He swears then positively to a remarkable degree of ignorance on his own part as to the melancholy event which formed the subject of this trial, and which occurred within less than two miles of his dwelling. He can form no belief why the police were attacked at Carrickshock. He can form no belief whether it was because they were attending a process server; he does not believe there is any agreement not to pay tithes in the county of Kilkenny, and he believes that it would be safe now to view and value his own tithes.


The chief object of the cross‐examination of the witnesses to an alibi is to establish contradictions between them. It is for you to say how far it has been successful in the present instance. Tennison is positive that he and Mr. Prynault, along with the prisoner, left his house and the breakfast parlour at exactly half past eleven. He says on his cross‐examination that they were about half an hour at breakfast, and that they were in the parlour at breakfast when his brother came in, whom he had sent for relative to a sick horse. The arrival of his brother therefore



must have been between eleven and half past eleven o’clock. But Walter Kennelly swears that he himself quitted Tennison’s house at about nine o’clock, and that he had seen Tennison and his brother walk in and out together. Tennison’s brother must, therefore, according to this witness, have arrived to see the sick horse before nine, but according to Tennison himself it was not until after eleven.


It is much to be regretted, and a remarkable omission in this case, that the brother himself though actually in court has not been produced as a witness.


Gentlemen, such has been the evidence on the part of the prosecution and the defence. You must now make up your minds wholly to disbelieve either the one or the other, and I trust you will retire into your jury‐room fully impressed with the awful extent of the obligation towards your consciences, your characters, your country, and your God, under which you are to give in your verdict.


After his Lordship had concluded his charge, the Jury retired to their chamber, where they remained until the following morning, without agreeing as to their verdict. It having been then announced to the Court, that Mr. J. Burchell, (a juror) was dangerously ill, his Lordship directed that two medical gentlemen should attend him. Doctor Alcock and Surgeon Peele having accordingly examined the nature of the juror’s indisposition, reported to the Court that it would be unsafe to keep him locked up any longer. His Lordship then discharged the Jury.
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Attorney General.—My Lord and gentlemen of the Jury, the prisoner, William Voss, is given in charge to you as having committed a crime, of which if he be guilty, his life must necessarily be the forfeit. He is charged with the crime of having aided and assisted in the murder of Edmund Butler. That Edmund Butler was murdered is a matter of which no doubt whatever can be entertained, unless all the evidence of all the witnesses who will be produced before you, be utterly unworthy of credit; and that William Voss was present on the occasion of that murder is also a fact of which, unless you disbelieve every



part of the evidence I shall produce, you will be entirely and thoroughly persuaded. But when I say that we shall prove he was present at the perpetration of the crime, I admit that this is not enough to justify you in convicting him of the crime, for it is necessary that I should prove, and that you should be perfectly satisfied, that he was not only present, but that he was aiding and assisting those, whoever they were, by whom the death wounds were inflicted upon Edmund Butler. This I admit is incumbent upon me to establish, and if I mistake not, if the evidence be not throughout a tissue of falsehood, you will find that the prisoner, William Voss, from the commencement to the conclusion of the tragical affair of the 14th of December last was present, taking an active, an influential and decided part in it.


It is not necessary that I should prove by whom the wound was inflicted which caused the death of Edmund Butler, neither is it necessary that you should find that the person who inflicted that wound, or any of the persons who assisted him, were actuated by personal malice or hostility towards the deceased; for the present case is one of those whose facts and circumstances justify me in saying, that the death of Edmund Butler was occasioned in the furtherance and prosecution of an illegal object, by a large assembled multitude, of whom William Voss was one, and therefore that he and all his associates are as responsible for it. I cannot do better here than read you a few lines of an able charge delivered by Chief Justice Tyndal, on a special commission, for the trial of the Bristol rioters. In his address to the grand jury his lordship says: “You will then consider whether he was jointly engaged in the prosecution of the same object, with those who committed the offence; if by his word or gesture he invited others to commit the felony, or if



he was so near to the spot at the time that he by his presence wilfully aided and assisted them in the perpetration of the crime, in either of these cases the felony is complete, without any actual manual share in its commission.”


Gentlemen, having stated that I impute to William Voss a participation in the illegal object and enterprise in the prosecution of which the murder of Edmund Butler was committed, I proceed to state to you the grounds upon which I submit to you that the conclusion that he did so participate will be established.


On the the 14th of December last, a police force, employed to protect from violence the decaseddeceased Edmund Butler, who was serving subpœnas for tithes from the superior courts in Dublin, marched from Kilmaganny to Newmarket in company with him. The prisoner, William Voss, resides in the village of Hugginstown; he keeps a public house, and is besides by occupation a cooper; they were proceeding to the house of a person of the name of Walshe, who is commonly called Waterford; their way to which lay through Hugginstown. Many of the police had been quartered in that immediate neighbourhood for some years, and many of them are well known to Voss, and he to them. As they were passing through Hugginstown, Voss came from his own house, and spoke to several of them, and you will find that when he was in the very act of conferring with them, it was observed that a crowd of persons was advancing from Newmarket to Hugginstown. The appearance of the crowd made the police apprehend that they were not upon a good design, and their apprehensions were strengthened by hearing the bell of Hugginstown ring. Voss was asked the occasion of this crowd by the police, and he took upon himself to inform them and their commander, Mr. Gibbons, that it was a



funeral, a friendly funeral. That information was totally false. He is asked then, the occasion of ringing the bell; he says it was for a funeral; that assurance was of course false—for there was no funeral. He is asked, is it usual for a bell to ring at a funeral; he said it was. I am instructed that that is also false; he then advises the police not to be apprehensive, to go upon their way and business, and that he would see them when they were coming back.


The police marched on towards Waterford’s, they passed over a hill which for a time intercepted their view of Hugginstown, and when within a short distance of Waterford’s house, they were alarmed by observing a body of four or five hundred men, armed in different ways, with scythes, spades, shovels, pitchforks, billhooks, stones, and wattles, proceeding tumultuously towards them, in the direction from Hugginstown.


Where is Voss at this time? In the front, at the left of that tumultuous body, and its centre is led on by a person wearing a scarf, and a military cap. These unequivocal proofs of intended violence—the shouts and threats of this multitude, and their rapid approach, obliged Mr. Gibbons, to order his men to prime and load; having done so, they then moved forward towards Waterford’s house, and at this time the object of the assailants was distinctly announced—it was to get possession of Butler. Whether, having done so, their object was to rob him of the processes, or to offer him personal violence, or to put him to death, are considerations with reference to the present question wholly immaterial: for if the object thus announced, was illegal, (as it clearly was) every thing done in its prosecution was illegal, and every person present was guilty and accountable to the law for every act of violence which was perpetrated.


Gentlemen, the mob proceeded towards Waterford’s



house, and cries of “the process server or blood,” were reiterated from all parts of this infuriated body. The process having been served at a house close to Waterford’s, and which was supposed to have been his, the police turned back on their way to Hugginstown. Voss still continued in his position of influence and command, and he and his followers pressed so closely on the police, and so much were their apprehensions excited, that one of them was obliged to tell him to stand back, or that he would fire at him.


Now, my Lord, to pause here, I will suppose that by any accident, a man might have innocently, because ignorantly, joined that body when it proceeded from Hugginstown. Ought any innocent man who had heard the demand of “the process server or blood,” to have hesitated one moment to withdraw himself from it? Ought any innocent man have remained at the head of a tumultuous mob, after it had proclaimed, and while it was shouting incessantly its denunciations of vengeance against the process server, and endeavouring by threats of violence to compel the police to give him up? His duty as a peaceable man,—his own personal safety, must have assured him, that he ought not an instant, to have put himself, or continued in such a situation.


The police, after serving the process, were placed in a condition of extreme peril; the signals by which four or five hundred persons were brought together, appeared by this time to have increased the multitude to 1500 or 2000 persons, all engaged in the same object, repeatedly, and unequivocally, and furiously announced, viz, the possession of the person of Butler, or the alternative, the effusion of blood. The police in a short time found themselves hemmed in by the crowd, insomuch that they could not go on in the intended direction, they were, therefore,



obliged to turn into a lane that led to the left. Such a body of police, with its discipline and its arms, never could have been overthrown as it was, if perfidy and stratagem had not been resorted to, and if I am not totally misinstructed among the persons who deluded Mr. Gibbons, was the prisoner William Voss; he actually approached Mr. Gibbons after he was in the lane; he walked by the side of his horse; he told him that neither he nor his police should be hurt: but, he added, that “all we want is the process server.” The reply of Mr. Gibbons was, that he would give up his life, before he would give up the process server.


If the evidence of these facts be believed, it is plain that Voss at this period had adopted the views of those who had announced their common object to be the getting possession of Butler, or the shedding of blood, and that he was actively engaged in effecting that object.


Gentlemen, this is the substance of the evidence which will be laid before you. I think it right to anticipate a circumstance, of which the prisoner is entitled to the fullest benefit. The fact which I have mentioned, and which will be brought forward in the trial is, that Voss did not fly from justice, and that he did unquestionably perform some offices of humanity towards the wounded men soon after this fatal affair. This will be pressed upon you, and properly pressed upon you, as tending to show that he did not join the mob with a guilty object. But I think I do not improperly guard you against an undue impression from that circumstance, when I say this, that when Voss acted in that way, he well knew, that having taken such a prominent part in the transaction, it was utterly impossible that he could escape detection. Therefore, it is for you to consider whether he was not then looking to the event of his



own trial, and artfully laying the grounds of this defence. It may also be possible that having seen this tremendous scene of havoc, he might have been suddenly struck with horror, and have felt compunction and regret for the part he had acted. Be this as it may, it is right that you should be informed of the circumstance, whatever be its value, and carry it in your recollection, while you are listening to the evidence which we shall adduce of his acts, demeanour and expressions in the course of the transaction.


Gentlemen, I have always forborne in stating a case where the life of a fellow‐creature is at issue, to make any observations which even in the remotest degree may unduly influence the minds of the jury. I leave this case now in your hands, and a more important trust—a more important duty to yourselves, and to your country, no jury was ever yet empanelled to perform.





EVIDENCE FOR THE CROWN.



First Witness, Andrew Shane, Examined by Mr. Scott.


I am a policeman; I know William Voss, the prisoner at the bar; I have known him nine or ten years; I knew the late Mr. Gibbons; I was under his command on the 14th of December last; that was on a Wednesday; I went on that morning with a party of the police, under the command of Mr. Gibbons, from Kilmaganny through Newmarket and Hugginstown; I think our party consisted of 37 men; we were going to serve notices about tithes; we had a man of the name of Edmund Butler in charge to leave those notices; when we got into Hugginstown, the first thing I observed was the chapel bell ringing; it was



rung quite quick; we stopped a few minutes at Hugginstown, while some of the men were putting up their big coats; the prisoner Voss came out of his own house, and came over to me, and shook hands with me, and asked me how I was; he kept a public house; we looked about, and we saw a large mob coming from Newmarket; I think there were about 500 people in all; I did not see any thing in their hands at that time, for they were too distant from me; I heard no cries at that time; after Voss shook hands with me, some of the men asked him what mob was this that was coming up the road, and he said that it was a funeral that was coming up, and told us to go on and not to mind them; at that time I saw him speaking to Mr. Gibbons; that was said in Mr. Gibbons’s hearing; I heard Mr. Gibbons ask was it a general thing for that bell to ring for every funeral; Voss made answer that it was; I was then standing by Mr. Gibbons’s side, and by Voss’s side; we then marched on toward’s Waterford’s house; just as we went near Waterford’s house, we observed this large mob coming over the hill shouting and throwing up their hats, telling them to come on that this was the time; I am sure I heard that said; I saw at that time different kinds of weapons with them; such as scythes, pitchforks, shovels, stones, and wattles; when they were coming near us, Mr. Gibbons ordered us to halt, and to prime and load, and we did so; when we were ordered to halt and prime and load, we turned about facing the mob, and the mob stopped; they were then the breadth of a small field from us; upon my oath, at that time I saw the prisoner, William Voss, with the mob; he was in the very front of the mob; he was one of the foremost; where we primed and loaded, was about half a mile from Hugginstown; before we stopped, the mob was running after us; Voss was running in the front of the mob; I also saw in front of the mob, a man who wore



a sash round his shoulder; he had a cap with a peak on his head; I saw several in front of the mob, but I knew these two best; while we were loading, I heard no shouts from the mob, but before that I did; they were crying out to come on, that this was the time; after that I heard no more shouting until after the house was served; I am quite certain that the prisoner at the bar was in the crowd when they were saying those words; he could not but hear the words when he was with the crowd; the man served the notice through the door; while that was doing, the crowd was getting round the police at each end of the house; the crowd never stopped shouting after we saw them coming down the hill, until we began to load; when the house was served, I heard different men say, that they should have Butler, the process server, or blood; more of them said that if they did not get him, they would have blood; I saw Voss with them when that language was used; I heard Voss at that time say, that he should have Butler or blood; I am quite sure I heard Voss say that; he was one of the very first persons that came to the lane; he was just coming into the lane, when I heard him make use of these words; after the notice was served, we wheeled round and went on towards Rockhall; the crowd accompanied us; Voss was accompanying us all along; he was very near us part of the way; I saw the man with the sash also; after we got to Rockhall, I saw Voss speak to Mr. Gibbons; that was about two minutes before the fight commenced; Mr. Gibbons was at that time in the lane, on his mare, going along in the rere of the police: about two minutes after going into this narrow lane, I went back to Mr. Gibbons, and told him that if he did not remove us into the field, so that we could defend ourselves before we would get out every man of us would be killed; Voss was near Mr. Gibbons at that time; the man with the sash was



was not; I did not see Voss and the man with the sash together, after we came from the house that was served; I heard Voss say to Mr. Gibbons, “all we want is the process server;” Mr. Gibbons said he could not give him up, that he should forfeit his own life first; the people said to the police, that all they could do was to fire one shot, and that they should have the process server, or blood; very soon after that, I saw one of the mob go up to Butler, and take hold of him by the collar or shoulder, and pull him to him, and he said “this is the man that we want;” I was just after coming up near Butler at that time; I was after coming up from Mr. Gibbons and Voss; I was within two or three yards of Butler, and about ten or twelve yards from Mr. Gibbons; Butler was seized from the right hand side; at the left hand side the ground was high, and at the right hand side it was low; the mob were at both sides of us when Butler was seized; one of the police pulled him back to him, and with that he got a stroke of a wattle on the side of the head, and he staggered; that stroke was given by the man that had seized him; he was kept up by the police, and he then got a stroke of a stone at the same side of the head, and fell down on the ground; when this occurred in the lane, the crowd was a great deal larger than when I saw them at Waterford’s house; as soon as the process server was knocked down, a shower of stones as quick as that, [the witness clapped his hands to describe the rapidity whithwith which the stones were thrown.] came from all sides; some of the police fell, before there was a shot fired at all by the police, Butler was killed; I cannot say whether all the police fired; I was knocked down myself by a stroke of a stone in the leg; I was stabbed with a fork; I received several wounds about my body; I saw nothing done to Mr. Gibbons, for I was in the front of the police, and he was in the rere; I



made my escape; I did not see Voss at all after I came up up from Mr. Gibbons, until I see him here now; I could not be mistaken in him, for I know him for many years.





Cross‐Examined by Mr. Dixon.


I was not in court yesterday during any part of the trial; I saw John Cleary since the trial; I said nothing to him, nor he to me about what took place at the trial yesterday; I had no conversation with William Hatchett about the evidence that he gave yesterday; I saw William Keegan, and I had no conversation with him about the evidence he gave yesterday; nor had I any conversation with William Harvey about the evidence he gave yesterday; we were all together on yesterday evening, and we had not a word of conversation about the trial that took place yesterday; I have three brothers in the police; I can read and write; I was examined here at the last assizes, on the trial of John Kennedy; I was examined as to the ground we marched; I cannot tell where Mr. Gibbons slept the night before the attack; we had been out the day before with Butler; we left Kilmaganny the morning of the 14th of December, about 10 o’clock; Kilmaganny is about three miles from Hugginstown; after leaving Kilmaganny, we did not halt until we came to Hugginstown; we halted there about four or five minutes; it is about half a mile from Hugginstown to Waterford’s house; after we left Hugginstown we did not halt at all; I cannot say how long we were marching from Kilmaganny to Hugginstown; I was not at Waterford’s house that day; nor at Dick Walsh’s; I never swore that I was at Waterford’s house that day; I was at the house that was was served that day; I think it is the house of a man of the name of Wall; we did not halt at the house that was served, more than about a minute; after the police were attacked



they fired some shots, and not until then; I cannot say that the whole was over at Carrickshock, at twelve o’clock; I never saw a printed report of Kennedy’s trial at the last assizes; if the reporter reported that I swore that the notice was served at Waterford’s house, it would not be true; it is not true that we went on after priming and loading to Waterford’s house, but we went towards Waterford’s house; I never swore that the mob got about Waterford’s house; I swore that when we went along from Waterford’s house the mob continued with us, but I did not swear that that was the house that was served. Did you ever prosecute Dick Waterford? I did. Under the Insurrection Act? Yes. Was he convicted? He was not; and I can tell you the reason why, too—the reason was, that we had not the warrant at the time. Is it not usual to ring the bell at a funeral? I often heard it. Is it not the custom? I cannot tell what is the custom of the chapel? Are you not positive that it was these words he used, “I do not know what it is, unless it is a funeral?” The very words he said were, “It is a funeral, boys; go on.” I am positive of that. Voss keeps a public‐house; he is exceedingly well known in that neighbourhood; I was often in his house; I believe I am about 1s. 5d. in his debt; I do not know that that was due, any more than that they said it was.


Mr. Scott.—Were you called on to identify Kennedy on the last trial? I was not. I had nothing at all to do with Kennedy, any more than to state the distance. How near is Waterford’s house to the house that was served? About two hundred or three hundred yards. Do you mean that the process‐server made a mistake? I do.


Baron Foster.—Did he say all along whose house he served? He said Waterford’s. I said all along that he did not serve the right house.







Second Witness, William Keegan, Examined by Mr. Greene.


I was one of the police party that was attacked on the 14th of December last; I was then stationed in Kilmaganny, in this county; I had been stationed in this county since August, 1825; I know the village of Hugginstown well; I have known it these four years and better; I know the prisoner, William Voss; I have known him better than four years; he lives in Hugginstown; he is a publican, and a cooper; when we were passing through Hugginstown on the morning the police were murdered, I saw him at his own place; he was talking to some of the men before I came up; as we came out of Hugginstown, I heard the chapel bell ring; Voss came up along the road with us; I did not see him turn back at all; I heard some of the men ask Voss about the ringing of the bell, and he said that it was for a funeral; I heard him say that; I saw no funeral that day; after we left Hugginstown, we saw a great many people coming from Hugginstown towards us, and we were ordered to load; they had shovels, and spades, and prongs, and wattles; they were running their best; there was a short‐cut going down to Waterford’s house, and Voss went in by that short cut; I saw him leave the lane; my brother and I were going in there, and we were ordered back immediately by the officer; it was before we primed and loaded, that I saw Voss go in here; I saw Voss running, after that, with the mob; the mob were coming down the hill when we halted; there were some of them quite convenient to us when we were ordered to prime and load; I heard shouts from them; I cannot say that I heard shouts before we primed and loaded; after we primed and loaded, we advanced to serve the house, and the mob ran down the hill shouting, and



some of them got before us through the fields; I saw Voss run up facing us, and he shouted and clapped his hands, and Cleary presented his gun at him, and said he would shoot him if he did not stay back, and I told him not to shoot him; Voss then turned about, and spread his hands, and ran back—(witness throws back his arms, describing the manner in which Voss did it)—the crowd was every where round about us at this time; this was at the very house that was served; the crowd was on every side of us at this time; I heard no expressions used by the mob at this time, unless shouting; I saw Voss after that; I did not see him until we came on a piece in the lane, when we we were returning towards Rockhall; he was then partly in front of the people; the people were about him; as we went along, the people were moving along and increasing, and Voss moved with them; I saw him going along; I saw Voss the whole time until we arrived in the little lane; Mr. Gibbons was in the rere; I saw Voss talking towards Mr. Gibbons, but I cannot say that he was talking to Mr. Gibbons; they were moving at this time; I did not hear what Voss said; Voss was in the field at that time, at the other side of the wall; when he was talking towards Mr. Gibbons, I saw a man with a sash round his shoulders; I saw that man near Mr. Gibbons; he was some distance before Voss; the man with the sash was moving in different points, backward and forward; I heard the man with the sash say to Mr. Gibbons that he could not keep back the people; this was just immediately before the attack was made on the police; the attack began on the process‐server; I saw a blow made at him, and I saw him fall; there were some shots fired; the process‐server was down before a shot was fired; I saw no more of Voss after that; I was not hurt; there was an open in the lane, and I went through it.







Cross‐Examined by Mr. Hamilton.


A good number of the police knew Voss before; I was living in the same street with him; I was quartered there above three years; after we left Hugginstown, I was myself in conversation with him; I cannot say that Voss was known to Mr. Gibbons before; the road from Newmarket to Hugginstown is hilly; our party did not know what the bell was for; Voss said it was for a funeral; Whittaker, that was killed, and Egan that was killed, asked Voss about the bell; I think some people would go to see what was to take place when they saw a man with the police; I know there did women and children go. Were there not men, women, and children there? There were plenty of girls.


Baron Foster.—Did you see the girls coming with the mob? I did not see them until we were coming back from the house that was served. Were they mixed with the men? No, they were standing at a lane by themselves. Were those girls along with the crowd as they were coming over the hill, before you primed and loaded? I did not see them.


To Mr. Hamilton.—The people were about Voss; I cannot tell whether Mr. Gibbons was speaking to Voss. Do you not think that at the time Voss was speaking towards Mr. Gibbons, he could be easily taken prisoner? I do not think he could. Why? The men had enough to do to mind the process server, without going to take prisoners.


Juror.—Did you, at any time, see a weapon in the hands of Voss? I did not. Did you know any of the girls that you saw at the lane, to be the girls of Hugginstown? I did.







Third Witness, John Cleary, Examined by the Attorney‐General.


I know the prisoner at the bar; I knew him about a month before the occurrence at Carrickshock; I saw him in his own house at Hugginstown; I had not seen him more than once before the day of the attack; as we were passing through Hugginstown the day of the attack I saw him; he came up to us as we were marching along the road; on going outside Hugginstown I saw him first that morning; I did not see him come from his own house; when I made a remark that there was a large party of men coming after us on the road, and that there was a bell ringing, I heard him say, “boys you need not be afraid, it is only a friendly funeral that is coming;” I know the house where the process was served; I saw Voss near that house; at the time that I saw him near that house, I saw him go with some of the crowd to get round that house; he was endeavouring to get into the yard, and I told him to stand back, that if he did not I would shoot him, and with that he pushed back into the crowd; I raised my carbine, and told him that if he would attempt to come over the wall into the yard, I would fire at him; he was attempting to come over the wall into the yard; he was the foremost man; there was a large number with him.


Baron Foster.—Were you in the yard at that time? I was, at the end of the house. How far were you from him? Within five or six yards of him.


To the Attorney‐General.—I was not in the yard myself; some of our party were in the yard.


Baron Foster.—How did your party get into the yard? There was an open. Could not Voss go through that open? It was down the field that he came. How high was the wall that he attempted to get over? About three feet, I think.




To the Attorney‐General.—The process server was at that time in the yard putting in the process; I remember the time the attack was made on the police; Voss made another attempt to come into the lane, and one of our men desired him to stand back, and he did not come in; that was before we got to the gate at Rock‐hall; it was just after we came out of the yard at Waterford’s house; I saw him a few minutes before the attack in the lane, talking to Mr. Gibbons, having his hand on the mane of Mr. Gibbons’s horse; Mr. Gibbons had a pistol in his right hand at the time, and the bridle in his left; I was not fifteen yards from him at the time; I could not hear what Voss was saying, there was such a noise; I heard the whole party crying out “the process server or blood;” I heard some of them say to Mr. Gibbons, that a hair of his head would not be touched, nor of the police, that all they wanted was the process server; that was a short time before the fight took place; when Voss was coming from Waterford’s house, he seemed to take a lead in the mob; I saw him raise his hand; I cannot say that I heard him shout; I did not see any thing in his hand; the mob were following him, at that time; I got a stroke of a stone, and was knocked down.





Cross‐Examined by Mr. Hamilton.


I did not see Voss at his own house that day; he did not travel with us to Waterford’s house; he came with the mob, and not with us; I did not know that the house that was served was Waterford’s house, but I was told that it was; I was examined upon Kennedy’s trial; I did not swear that I went to Waterford’s house; I made the remark that I did not know whether it was Waterford’s house or not; I read a report of Kennedy’s trial in four or five different papers; I did not swear it was Waterford’s



house that was served; I swore very directly against Kennedy: I swore that I saw him more than once; I swore that he leapt into the lane; I swore that he had a pitchfork; I identified him on his trial; he was acquitted.


Juror.—You say that you saw Voss raise his hand, was it intended to repel or to encourage the people? I cannot tell.


Baron Foster.—Did you hear him give any word of command to the crowd, or use any threat? I did not hear it, but I thought he endeavoured to force his way into the yard.





Fourth Witness, James Darmody, Examined by Mr. Greene.


I was with the police party that went through Hugginstown on the 14th December last; I saw a large crowd of people; they were armed with scythes, pitchforks, spades, and shovels; I know William Voss, the prisoner at the bar; he lives in Hugginstown; I saw him that day in the street in Hugginstown; I saw him come out to one of our party, and speak to him; I was not near enough to him to hear what he said; we had a man of the name of Butler with us; I saw Voss again when we were going from the house, where the process was to be served; he was very near the wall, coming in froutfront of all the people; he was the nearest to us when one of our men desired him to stand back; he called him by his name; he stood a little time, and then came on again; when the man desired him to stand back, he was running here and there speaking to some of the mob, and encouraging them; it appeared to to me that he was foremost there in encouraging the mob, by the way that he appeared; I heard the mob say that they should have the process server or blood; I heard those



words distinctly, both before and after the man desired Voss to stand back; after that Voss continued to follow us; when these expressions were used, Voss was in such a situation that he could have heard them; there was a great deal of shouting; I did not see Voss when the fight was going on.





Cross‐Examined by Mr. Hatchell.


I saw Voss after it was over; I never knew him before that day. Did you see him do any acts of kindness towards any of the wounded police? No; I saw none of the wounded people until I saw them in Kilmaganny. By the virtue of your oath was he not standing between the people and the police? He was coming on. But was he not between them? He was. Did he not throw back his hands as if to press back the people? No; it was when he was charged. Upon your oath as long as he continued with the people was there a stone thrown at the time? I did not see him from Waterford’s house down.


Juror.—Did Voss appear to you to be encouraging the people? He did. How did that appear to you? He would run on, and they would follow him. Did you hear any expression from him that could be construed into an encouragement? No, but he was very active in gestures with his hand, and I think that was more encouraging than otherwise. When you say you think, do you mean that you have a doubt? I perfectly knew by his motions that he was encouraging them. Are you positive that he was encouraging them? I am positive.





Fifth Witness, Robert Harvey, Examined by Mr. Greene.


I was of the party that went through Hugginstown the day the police were killed; I know William Voss, the



prisoner at the bar; I saw him that day as we passed through Hugginstown; when passing through Hugginstown, I heard the bell of Hugginstown chapel ringing; I saw Voss at that time, he was a few yards from his own house; I heard Mr. Gibbons ask Voss what the bell was ringing for, and Voss said it was a funeral; Mr. Gibbons asked was it a usual thing for the chapel bell to ring for a funeral, and Voss said to Mr. Gibbons that it was; after parting Voss I saw a party of people down from us just at the chapel; Voss said that it was a usual thing for the chapel‐bell to ring for a funeral; he said, “go on, don’t mind it, it is a decent funeral;” we did go on; I soon after saw a large mob running; when I first saw the mob running I did not distinguish Voss more than any other man, but when they came near us I saw Voss in the front of them; they were at this time making a great noise, and some of them were throwing up their hats; when they were coming on in this way, I saw Mr. Gibbons turn about and give orders to prime and load; in less than two minutes after we primed and loaded I saw Voss; he was with the crowd, and out from them in front of them; the crowd divided, part went to the right hand, and the other to the other side; they were shouting and saying that they should have the process server right or wrong; that was said several times; they were continually pressing on us; this was after the process was served; when we were coming back Mr. Gibbons was in the rere; I saw Voss when we were just at the house that was served; he was the only man that came up to force into us; when the process was serving at the house he came up, and thought to break in among the police; some of the policemen ordered him back, and would not allow him in among them; I did not see him after for some time.


Baron Foster.—What do you mean by his being the



only man of the party that wanted to force in? He was endeavouring to force in among us. Were there any other persons trying to get into the police? There were several of the party.


To Mr. Greene.—We were partly in motion at this time; there was no delay at the house, the door was shut; as we moved along the mob followed us; they collected about us in five or six minutes, that I did not know where they came from they were so many; Voss walked a good while with Mr. Gibbons; he used to lay his hand sometimes on Mr. Gibbons’s knee; I saw him with Mr. Gibbons a minute before he was killed; the mob were crying out that they should have the process server or blood all along from Waterford’s house. These exclamations were made by many persons while Voss was going along by Mr. Gibbons’s side; when we would endeavour to keep them back with our bayonets, they would put five or six pitchforks to a man’s breast; they had pitchforks, and billhooks and stone hammers, and mallets, and all kinds of weapons that ever were made; I observed young and old with weapons in their hands; they used to put up the pitchforks to our breasts; Voss could not but have seen that; he must have heard the cries of “the process‐server or blood,” because they were crying it out every where; I heard them say that if we fired but one shot, not one of us would come out of that alive, and all that we could fire was one shot.





Cross‐Examined by Mr. Dixon.


There was no great crowd when I first saw Voss; I knew Voss many years before that; the first place I saw Voss after seeing him at Hugginstown was at Waterford’s house; I saw nothing in Voss’s hand; I saw no effort made



to push him back at all; when Voss and Mr. Gibbons were in Hugginstown they were talking about a funeral; it was Voss spoke first of the funeral; Mr. Gibbons asked him what was the bell ringing for, and Voss said it was a decent funeral; the bell was rung very quick; I am positive of that; I never heard of a bell ringing at a Roman Catholic funeral.





Sixth Witness, John Brown, Examined by Mr. Scott.


I am a policeman; I was of Mr. Gibbons’s party the day the fight took place; I know the prisoner at the bar, William Voss; I saw him on that day; I first saw him in Hugginstown that day; there were a good many people drinking at his house at that time; I saw him speak to some of the police; I know the house called Waterford’s house; there was a house served that day that was supposed to be his; I saw Voss immediately after the Citation was served at that house; I saw him as if he were a leader leading on the remainder of the gang; he was not above 40 yards from me; when Voss began to come close upon us, one of the police presented at him, and told him to keep back, and Voss opened out his arms and said, “Shoot,” and would not go back for the man; that was before the attack on the police; when the mob were calling out for blood or the process server, Voss was with them at that time; I could not distinguish any thing said by Voss, but they were within his hearing; I saw Voss afterwards with his hand laid on Mr. Gibbon’s horse’s mane; I saw another man who appeared to be a leader besides Voss; that person had a sash and an oil‐cloth cap; I saw Voss talking to him just before the attack; the man took of the sash, and put it into his left‐hand pocket, that was just before he got to the house, and there was about a foot of the sash hanging out



of the pocket; Voss accompanied the mob, until the very moment that the murder took place; the last place I saw him was with his hand upon the mane of Mr. Gibbons’s horse; Mr. Gibbons was in the thick of the crowd, and Voss was with him; I did not see him do any thing at that time, that was within a few minutes of Mr. Gibbons being knocked down; I saw Voss in the lane where the murder, took place.





Cross‐Examined by Mr. Hamilton.


Don’t you think that the man who presented at him had pretty nearly as good an opportunity of knowing that part of the transaction as you had? He had. Who was the man that you saw present at him? His name was Charles Carroll. What is become of him? He was killed. Did more than one present at him? I cannot say. Where did that appear? At Waterford’s house. Do you know where Cleary was then? He was standing convenient to the end of the house when they were coming out from the house. Do you think he had a good opportunity of knowing what took place with regard to Voss? I cannot say.





Seventh Witness, Surgeon Peele, Examined by Mr. Scott.


Proves the death of Edmund Butler from injuries he had received on the head.





Cross‐Examined by Mr. Dixon.


I was on the ground about four hours after the unfortunate occurrence; I saw the prisoner Voss several times that night; when I saw him, I told him as well as I can



recollect, that I would want some assistance from him, so far as to obtain some refreshment for the wounded men; he supplied me very willingly with some spirits, which I thought would be useful towards reanimating them, and I saw him afterwards in Hugginstown, when he directed me the way that I would go with my gig, and he told me that any thing that might be required I should have; I consider that to be acting kindly.


Baron Foster.—He supplied you with necessaries? Yes, he supplied some spirits, and there was money given to him to get candles. Was he ever paid for the spirits? I never paid him. Did he give you any assistance in handling the wounded police? I do not think he did. Was he with you where the police were wounded? He was standing at a barn door where some of the men were moved to. How many wounded men were in the barn at the time you speak of? To the best of my recollection, six.


[Here closed the evidence for the prosecution.]







EVIDENCE FOR THE DEFENCE.



First Witness, RorertRobert Walsh, Examined by Mr. Hatchell.


I remember the 14th of December last when the police were killed at Carrickshock; I lived then in Hugginstown; on that morning I was not at home when the police passed through Hugginstown; I went down to Kilcasey; that is beyond Rockhall; I was digging potatoes there; I went there after I ate my breakfast; I passed by Mr. Tennison’s gate at Rockhall; when I got to Mr. Tennison’s gate I saw the crowd a good piece down from the gate towards the borheen; I heard the shots firing then; when I heard



the shots fired I got frightful and ran behind some trees that were at the gate; when the shooting stopped. I got on the wall to look about, and I saw the people running; some of them were running towards where the shots were fired, and more of them running from it; I stopped there for some time; when I heard every body say that all was over, I was going towards home; I did not pass by Carrickshock at all; when I got near Hugginstown I met William Voss; I knew him before that well; he was then going towards the place where the battle was; I spoke to him, and parted him there; I went home, and he went towards where the fight was; this was after the shots were fired; from the time the shots were fired, till I met him was about half an hour; I met him half way between Rockhall and Hugginstown.





Cross‐Examined by the Attorney‐General.


Where was this you were during the battle?—I was standing at Mr. Tennison’s gate. Behind a tree? Yes. How far was that from where the policemen were murdered? A good way. Is it a quarter of a mile? It is not. Do you know the place where the bodies were? I do. When you got from behind the tree did you go and see the bodies? I did not. Did you go directly home when you came from behind the tree? I did not. How long did you stay there after the firing ceased? About half an hour. How far is the tree from where the firing was? About 140 yards. What did you do when you heard the shots fired? Immediately after the shots were fired I got on the wall, and stopped there for about half an hour. Then you were about half a mile from home at that time? I was and something more. And when you got about half way home you met Voss? Yes. Did you know at that time that any of those people had been murdered?



I did, well. Who told you? People that were passing by. Did you know any of the people that told you that the police were murdered? I did not. Now look at the jury and tell whether you did not know several of the persons who told you that the police were murdered? I did not know any of them. Did any body that you ever saw before tell you that the police was murdered? No. By the virtue of your oath can you tell whether you did or not know any of the people that passed you by when you were standing on the wall? I cannot. Can you give a guess as to the name of any one of them? I cannot. Did you ever tell any body about this? Sir. Did you ever tell any body by the virtue of your oath that you could tell a great deal or any thing about this? I did not. Did you go to see the dead bodies? I went home and ate my dinner first, and then I went to see the dead bodies.


How soon after the attack did you go to see the dead bodies? I believe it was a couple of hours. Was Mr. Gibbons on horseback when you went there that morning? Yes, I saw him on horseback that morning. Then you were there at the beginning of the fight? I was standing near Mr. Tennison’s gate, but I saw them down from me. How many people do you think were there? I don’t know. Were there an hundred? I don’t know. Were there forty. There were I think. By virtue of your path can you guess whether there were one hundred persons there or not? I cannot. Were there or not one hundred people in it? I can’t say whether there was or not. Can you form any opinion of the number of people that were there when the attack was made on the police? I think about forty or fifty persons? Had they any weapons with them? Some of them had. What sort of weapons? Some of them had some sticks. By virtue of your oath did you see any other weapons with them but sticks? I saw nothing else with them. You saw the whole battle yourself?



I saw them from me. How far were they from you? They were about the length of seven acres from me. You are sure you were at Mr. Tennison’s gate and on the wall during the whole time? I was. Did you ever tell any body that you were concealed in a ditch during the whole battle? I did not. How long did you observe Mr. Gibbons on horseback? Not very long at all after he turned into the bosheen? Did you hear any shouting at that time? I did not. Was that before or after the shots were fired? Before they were fired. And you heard no noise at all? I did not. You were looking on before the shots were fired? I was looking at the crowd. Did you see any stones thrown or any strokes given? I did not. Can you form any opinion whether there were any stones thrown or strokes given or not? I cannot because I did not see it. Did you see Mr. Gibbons tumbling off his horse? I did not, but I saw his horse running away. How long before that had you seen Mr. Gibbons on the horse? It was not very long at all. Was it a minute before? I believe it was a couple of minutes. Did you see any one fall? I did not. How far was Voss from the bosheen at the time that you met him? I believe he was very near a quarter of a mile. The bosheen is where the battle was? Yes.


Baron Foster.—Where was Voss going to when you met him? He was going down towards the place where the battle was. He was on the road, and so were you? Yes. How did you get to that part of the road without passing over the place where the battle was? It was the ready road, I did not wish to go across the people that were running every way: I went by the high road. If you were at Hugginstown, and wanted to go back, would you have taken the road that you went? I would make a shorter road; I would have taken the little bosheen. Would you not have taken the very lane in which the



battle was? I would. That is a shorter way than the way you went home? It is, certainly. Can you account in any manner, why, if Voss wanted to go to the place where the battle was, he did not take the direct road there? I don’t know. I met him at a lough of water that was there. What was the name of that lough? Kilavough. If you were at Hugginstown, and wanted to go to the place where the battle was, would you go by the lough? I would not. Where was Voss going? I don’t know where he was going.


Mr. Dixon.—When standing at Rockhall gate, could you see the people? I could see them when I was standing on the wall.





Second Witness, Thomas Roach, Examined by Mr. Dixon.


I know the prisoner at the bar, William Voss; he and I are married to the two sisters; I remember the transaction of Carrickshock; after I heard of it, Voss went to my house for a horse and car, to take the bodies to Kilmaganny; Mr. Maurice Reid sent him; I gave him my horse and car, but I told him at first that I would not; he got angry with me when I said I would not; he told me I would serve Mr. Maurice Reid if I would give the horse and car; when I went up with the horse, the Captain had as many horses as would be able to carry the corpses to Kilmaganny; Voss was helping to get the dead bodies on the car; it was through kindness he did it; he had a horse and car of his own, but they were in Waterford.





Cross‐Examined by Mr. Greene.


What time of the evening was this? About four o’clock. Your horse was not wanted after all? No. Whereabouts was it that the bodies were? Just in the bosheen where



they were killed. How far do you live from that place? Not a quarter of a mile. Were you at home that day? I was not; I was about a couple of miles from that, for a cow. When did you come home? About two o’clock; I went only part of the way, and I turned back again. When did you hear of the attack on the police? Immediately after I came home. Did you hear any shots? I did. You were about two miles off at this time? I was not; I was after coming home to my own place when the shots were fired. About how many shots did you hear? By Gor, that’s what I cannot tell. How soon after did you go out? About half an hour. Did you meet any people on the road? I saw them running away. Did you ask them what it was for? ) did, and they told me it was about tithes. Did they tell you any more? They told me it was a gathering that was about tithes. Do you know the name of any body that told you that? Not a Christian in the world. How many people did you meet? I can’t tell that. Did you meet five or six? By Gor, I did. Did you meet twenty? By Gor, I did not. Did you ask them any thing about the shots? Not one word. The moment you heard it was a gathering about tithes, you went back to your own house? I did. Upon your oath, how soon after did you hear that any body was killed that day? About an hour or two after that.—Who told you? Some of the men. Upon your oath do you know the names of any of them? Upon my oath I do not. Did you hear the names of any that were shot? I did not.





Third Witness, James Wemys Pope, Esq., Examined by Mr. Dixon.


I know the prisoner William Voss, about three years; I am a magistrate of this county. As to Voss’s general



character I cannot speak of it, but I have not heard of any thing prejudicial to his character previous to this affair; I know Mr. Morris Read; he is not in this country; he is in England about four months; he was here at the last Assizes.





Cross‐Examined by the Attorney‐General.


How far do you live from Hugginstown? About five miles. You could not have known this man very intimately before? I did not. Is there not a general combination against the remedies for the recovery of tithe in that part of the country? I think it is very general. Do you not believe that many persons in other particulars of fair characters are engaged in it? I am sure of it. Do you not believe that resistance to tithe proctors is very prevalent? I do. And that it is a profession odious and dangerous in the country? Yes. Do you think that in that part of the country a man could now safely perform the duties of a tithe proctor? I think not without very great protection. Do you not believe that large multitudes of people would rise and overwhelm them if not protected? I think they would. And that many of the farmers in the county would join them? Indeed I have no doubt they would.





Fourth Witness, George Whittaker, Examined by Mr. Hamilton.


I know the prisoner at the bar; I lost a brother in this unfortunate transaction; he was a policeman; I have known the prisoner three or four years; I never heard a word said against his character in my life.







Cross‐Examined by the Attorney‐General.


How far do you live from Hugginstown? Four miles. Do you believe that there are a great number of respectable persons engaged in a combination against tithes? I believe there are—there is an objection in general against the payment of tithes. Is it not considered laudable and right to resist the payment of tithes? I believe they consider it right to resist it. And to resist it by force? I believe they do not intend to pay it certainly. That is not an answer to my question;—is there an opinion that it is right to resist the payment of it by force, if necessary? I believe it would not be be paid otherwise. That is not an answer.—Do you not believe that it is a general opinion that it is right to resist the payment of tithes by force, if necessary? I believe it is. And by decent people too? I believe it is both by decent and indecent people. And particularly among people of the class of life of Voss,—what do you say to that? I think in general every man is against tithes, one as well as another. What parish do you live in? In Doctor Hamilton’s parish. Is Hugginstown in that parish? I believe it is. Did you ever demand a reduction of your tithe from Doctor Hamilton? No, not for a good while—I am under the composition. Did you ever go to demand a reduction of tithe from Doctor Hamilton? Never, except that I went to him privately by myself. Did you ever demand a reduction of tithe from him privately? I don’t doubt but I did. Have you paid him that reduced amount? Not these two years. Why have you not paid him any these two years? I believe nobody paid it. What is the reason of your withholding the payment of tithe—is it from fear? I believe I would not be safe in paying it, if I was inclined? Is it



that you are afraid to pay him, or that you are dishonest enough to cheat him? If there was no threatening held out, I suppose I would pay him as I always did. Did you not volunteer to pay him until within the last two years? I did. Would you now voluntarily pay him if you were not afraid? I believe I would.





Fifth Witness, Mr. Thomas Bayley, Examined by Mr. Dixon.


[This witness was standing in Court, and volunteered to give evidence.]


I know the prisoner at the bar remarkably well; I have known him seven years; his general character is that of honesty, sobriety, and industry, of peaceable demeanour and retired habits.





Cross‐Examined by the Attorney‐General.


Pray will you tell me what a gentleman of retired habits is? A person in the habit of remaining at home. What is a person of retired habits? A person not fond of factions or parties; and there have been factions in this part of the country to my particular knowledge. Is Carrickshock free from factions? In Carrickshock, and that neighbourhood, I have not known factions to exist. That part of the country is composed of gentlemen of retired habits, I believe? I can’t go so far as that—(loud laughter.) This Carrickshock business was not done by a factious assembly? I don’t entirely agree with you there. Did you hear that Butler had been out with the police two or three days before that? I did. Who did you hear that from? From the general body of the people—and I believe they were very anxious to stop his progress, and to



take from him his latitats—(laughter.) Do you think that was right or legal? I think it was not legal. But do you think it was right? By no means, being illegal. Do you think that in the opinion of the people it was right to stop the progress of the tithe proctor? Their conduct argues that—(laughter.) And they did stop his progress that day? So it seems. What do you mean by “so it seems?” [Mr. Dixon objected to this question.] Is it not the opinion of many people in the country that it was meritorious to stop the progres of the tithe proctor? Really that is a very curious question—(immoderate laughter.) Curious as it may be, I require an answer to it? I don’t think at this period that it is the opinion of any just or honest man. How many people do you think were employed in the murder of Butler? I don’t know any thing about it. Where do you live? At present I live here. By virtue of your oath do you believe that to be an answer to my question—I ask you again where do you live? When at home, with my father in the County of Kildare. Was not this the answer that you ought to have given to my first question? Why, Attorney‐Generals are so exact, that they sometimes take a man short—(excessive laughter.) I merely asked you where you lived; is there any thing in that to take you short? I don’t think it a fair question to ask me where I live—(continued laughter.) Then will you tell me how I should have put the question? “Where do you sojourn when at home.”—I think that would be a fair question—(shouts of laughter.) Well then where do you sojourn when you are at home? When I am at home I suppose I remain with my father in the county of Kildare—(continued laughter.) How long is it since you quitted the neighbourhood of Carrickshock? We have estates in this County, and I had to be often with the people. When did you cease to sojourn at Carrickshock?



(laughter). I never lived there. Where did you live? At Newtown, near Waterford, about twenty‐one Irish miles from this place. You were not intimate with Voss? How do you know that. Does he not keep a public‐house? I believe so. Do you think a publican a person of retired habits—(laughter)—what do you say to that? He may be. You are a voluntary witness? Yes. Are you a man of retired habits? I cannot say that I am. What is the difference in that particular between you and Voss? don’t wish a comparison.


Mr. Dixon.—Were you on the Jury that convicted Byrne and Blanchfield? I was. And you are a Roman Catholic? I am a Roman Catholic.







CHARGE.


Baron Foster.—Gentlemen of the Jury, the prisoner, William Voss, is indicted for the murder of Edmund Butler, at Carrickshock: a homicide which has already been the subject of the trial of John Ryan, of which I think, I have observed, that most of you were attentive hearers.


It is, however, your duty to dismiss every impression that you may have hitherto received, either upon the occasion of that trial, or by any antecedent means, and to found your verdict solely upon the evidence given upon the trial in which you are now sworn.


Gentlemen, the homicide undoubtedly amounts to a murder of a most aggravated nature; and the only question for your consideration is, whether the prisoner is one of those by whom it was committed.




The character of his defence is essentially different from that which was relied on in the trial which you have just witnessed. The prisoner does not of course, admit that he was present; but I cannot understand the line of his defence, as meaning seriously to deny it. The whole bearing of the cross‐examination adopted by his counsel, appeared to me to have been rather intended to lead you to the conclusion, that though present, he was not aiding and abetting, but was there, (if at all) either as a mere spectator, or for the more laudable purpose of endeavouring to restrain the violence of the mob.


Gentlemen, where a murder is committed by a number of persons acting together, he by whom the fatal stroke is given, is called a principal in the first degree, and those who are present aiding and assisting, are called principals in the second degree, though they may have given no stroke. But the stroke of one is in the eye of the law, the stroke of any individual of the party, and all are equally guilty of murder.


But it is possible that a person may be present, and yet not aiding and abetting. It is not merely the fact of being present that shall be sufficient to constitute guilt.


You have then to seek for the principle by which an innocent is to be distinguished from a guilty person on an occasion like the present, and it is my duty to inform you that the test to which you are to bring the case, is this,—do you impute to Voss a community of unlawful design with the party by whom the deed was perpetrated?


But here again, you must guard yourselves against the mistake of supposing that the design about which you are to inquire, is the design to murder the process server. It is sufficient, if the murder arose out of an attempt to accomplish a misdemeanor, if such formed the common purpose of the party. It may be that no



individual of the party originally contemplated proceeding to such an extremity as murder, and yet that any individual of the party may be guilty. This I must endeavour to explain to you.


If a homicide amounting to murder should be committed in prosecution of any unlawful purpose, though that purpose may have been but a bare trespass, all persons who had gone to give assistance, if need were for carrying such unlawful purpose into execution, would be guilty of murder.


Now here the unlawful purpose was much worse than a mere trespass. It was a misdemeanor of a very great nature; the resistance of the execution of a process of the Court of Chancery, and a murder committed by any of the party in furtherance of that resistance is unquestionably to be considered as a murder committed by every individual of it who entered into the common design of resistance; although he may neither have intended, or approved of going to the extremity of homicide.


The question for you to ask yourselves, therefore, is, whether Voss was a sharer in the design of resisting the process of the law? and if he were, it is my duty to tell you that it is impossible for you to avoid finding him guilty of the murder; if you should also be satisfied of that, of which I presume you cannot entertain a doubt, that the murder arose out of the resistance.


I have, also, to apprize you that even if you should suppose that the prisoner joined the crowd originally as a mere spectator, but that he afterwards became a sharer in their common unlawful purpose, he is not the less guilty.


How then are you to ascertain whether he harboured in his heart the design which must be attributed to many of that party of resisting the process of the law? By the only means to which one man can resort for judging of the



intentions and motions of another;—namely, by an attentive consideration of all the circumstances of his behaviour, his actions, his gesture, and his words, upon the occasion.


These, Gentlemen, are exclusively for your consideration, and not for mine. It is my part to lay before you the principles of the law; it is your’s to make the application of them to the facts of the case.


The learned judge then recapitulated the evidence of Andrew Shane to the effect already stated in this report; and observed, that unless the jury were prepared to disbelieve the evidence of this witness altogether, it seemed impossible to attribute to the prisoner any motive except that which actuated the whole party; this witness having sworn that he saw the prisoner at the very end of Waterford’s house, and that he himself was shouting out for “Butler or blood,” at the very time that the process was there served, and that he saw Voss accompany the police party the whole way on their return to the spot where the murder was committed, and that he himself said to Captain Gibbons, within two minutes of its execution, that “all we want is the process server.”


The learned judge next recapitulated the evidence of William Keegan, above reported, and observed, that it was a circumstance in the prisoner’s favor, that when the police passed through Hugginstown, he was quietly at his work before his own house, and therefore, could not be of the party who were originally pursuing the police; that it was also possible, he might himself, be under a mistake when he said upon seeing the crowd, that they were merely attenders upon a funeral; and that it was also possible he might be under a mistake, and not intending to betray, when he said that the ringing of the bell had relation only to that ceremony. But however these facts might be, all



of which were open to the inferences of the jury, the original ignorance or innocence of the prisoner must cease to be of any avail for his defence, if the jury should believe that he afterwards joined the crowd as they passed through Hugginstown, and afterwards formed one of the pursuers of the police. His Lordship observed that this witness had sworn to having seen the prisoner running and clapping his hands at Waterford’s house, and again upon the road at Rockhall, close to the fatal spot, and afterwards speaking to Captain Gibbons. He saw also John Cleary the policeman threaten to shoot the prisoner at Waterford’s house, who spread out his arms and fell back into the crowd. It was for the Jury to say whether a mere spectator would not have then deemed it prudent, if not before, to make his own retreat.


His Lordship then recapitulated the evidence of John Cleary, and observed that he gave in effect the same account as the preceding witnesses, and that he corroborated the evidence of Keegan as to he Cleary having threatened to shoot Voss at Waterford’s house, and that he further stated that afterwards, on their return, another of the men employed his carbine to make the prisoner stand back, and that he saw him immediately before the murder, with his hand leaning on the shoulder of Captain Gibbons’s mare, the mob then shouting out for the process server or blood, and the prisoner saying “never fear Mr. Gibbons a hair of your head shall not be touched, but give us the process server, it is all we want.” It is for you, gentlemen, continued his Lordship, to say, first, whether you believe this evidence, and secondly, if you do, for what purpose, you suppose the process server was wanted; but whether to kill him, or to beat him, or merely to take from him his processes, I am bound to repeat to you makes no practical difference in this case, for all such designs were illegal, and



all alike would involve every individual of the party in the full guilt of murder in relation to any homicide which might arise in the execution of their common design.


James Dermody is the next witness, and identifies the prisoner in the same manner as all the preceding witnesses, and describes him as having been foremost, and running back and forward encouraging the mob, (the learned judge here recapitulated the particulars of Dermody’s evidence, both on the direct and cross‐examination.)


Two other witnesses were then produced, Robert Harvey and John Browne, who gave exactly the same account of the part which Voss acted, as you have heard from the other witnesses, (the learned judge here read the particulars of their evidence as above reported.)


Surgeon Peele was then produced to prove the cause of death. On the cross‐examination, he states that Voss was with the wounded men in Mr. Tennison’s barn when the witness arrived four hours after the transaction, that he applied to Voss for necessaries, particularly for spirits, which he willingly supplied, and that he pointed out the road to witness. Gentlemen, these are both circumstances which may be viewed as being rather in the prisoners favour. If the law attaches a presumption of criminality to the fact of flight, it is but fair that some credit should be given to the man who stands his ground; but whether this credit is to be sufficient to countervail the positive swearing of so many witnesses as to the part which Voss acted throughout the antecedent part of the day is for you to say, and unless it leads you the whole length of doubting the veracity of their statement, the subsequent humanity or repentance of the prisoner cannot avail him. His remaining on the spot is indeed an ambiguous circumstance, and susceptible of a two‐fold explanation; it may have been the act of a man in all the consciousness of innocence,



or it may have been for the purpose of setting up a defence of non‐participation in the murder, resorted to by a publican, who felt the moral certainty of his being identified, but who could not make up his mind to abandon by flight the profits of his establishment. There is another circumstance of ambiguity in the conduct of Voss, his laying his hand upon the mane of the Captain’s horse the minute before the fatal onset; it may have been an act of treachery, and as such it is represented by the prosecutor. It is fair, on the other side, to say that if Voss so intended it, he must at least have felt that he was exposing himself to more danger than any other person in the party, for the Captain you will recollect had his pistol ready in his hand. It is for you, Gentlemen, to give construction to whatever is ambiguous in either of these circumstances.


On the part of the defence three witnesses have been produced to character, Mr. Pope, Mr. Whitaker, and Mr. Bayley, and I dare say you will see no reason to doubt that the prisoner was peaceable and respectable in his line of life previous to the day in question. Character is of much value in a case of doubt, but if the evidence as to the fact which is laid to a prisoner’s charge is direct and satisfactory, previous character can be of no avail. It is also, I am afraid, but too true that many persons now lend themselves to illegal meetings and enterprises connected with the receipt or withholding of tithes, whose general sense of rectitude would preserve them from a violation of the laws in reference to other matters.


Two other witnesses were produced on the part of the defence, Robert Walsh and Thomas Roche.


The first, Robert Walsh, says that he is a native of Hugginstown, but was not in the village when the police passed through; that he was returning from a distance towards his house when he heard the shots; that he took



his station at Tennison’s gate, and that after all was over he went towards home, and met Voss about half way between Hugginstown and Carrickshock, and going towards Carrickshock, and this about half an hour after the murder. The object of this evidence, as I understand it, is to lead you to the belief that Voss could not have been at the murder; but it is for you to say whether you can be satisfied on the single testimony of this witness to disbelieve all the witnesses who have sworn so positively that he was there; I must add, that even if you do believe this witness; the fact of his meeting Voss at the time and place in question, by no means necessarily negatives any part of the testimony of the prosecution, Carrickshock and Hugginstown being so close to each other, that the time of which the witness speaks would have been more than sufficient to have gone back and forward between them.


I do not wish to dwell upon the cross‐examination of this witness: his demeanour was subject to your observation, and I observed that you were struck by his positive swearing that he was not acquainted with any of the persons who told him of the murder—that they were all strangers to him, though a native of Hugginstown, and that he could not so much as guess at any of their names. The evidence of Roche relates to the humanity of Voss, or rather as to the circumstance of his having assisted in conveying the dead bodies of the police from the scene of action. Upon the inferences that are to be made from Voss having stood his ground and not fled, like so many others, I have already offered you my observations.—Gentlemen, you will now retire to your room, and consider your verdict. Of the fact of the murder you can have no doubt, and of the fact of Voss having been among the crowd, I presume you can have none either; but the intention with which he was among them, is quite another



question. If you believe that he was there with the design, which you can hardly hesitate to impute to the party
generally—of obstructing the police, you are bound to find him guilty; but, if you attribute to him either the character of a spectator, or a mediator, you should acquit him.


The Jury remained locked up in their chamber from Saturday evening until ten o’clock on Monday morning, when they came into Court with a verdict of Acquittal.









KILKENNY SUMMER ASSIZES.

Monday, 23d July, 1832.


SECOND TRIAL OF JOHN RYAN.



The Clerk of the Crown proceeded to call over the Petty Jury panel—when he came to the name of John Ince, Mr. Costello, the prisoner’s agent, said that he challenged Mr. Ince for cause.


Mr. Ince was then sworn and examined by Mr. Costello. Did I say any thing to you with respect to the trial of the prisoner? You said you would put me upon the Jury. What did you say to that? I said I would much rather be challenged. Did you say any more? I believe I said that in my opinion the evidence was very clear against the prisoner.


Baron Foster.—That is not sufficient cause.


Attorney‐General.—I consider it highly improper in the Agent for the prisoner to have dealt thus with a juror.


Mr. Ince.—I do not think he dealt improperly with me, Mr. Costello’s speaking to me was quite casual.


Attorney‐General.—Whether casual or not, I do say that the Agent for the prisoner, in so speaking to a person summoned upon the jury to try his client, acts most indiscreetly.


Baron Foster.—Unquestionably he does.




Attorney‐General.—What would be said if I dealt so with a juror.


Mr. Costello.—Mr. Ince is an intimate acquaintance, and a client of mine, and my conversation with him was purely accidental.


Baron Foster.—It is quite irregular to hear any person except counsel.


Mr. Hatchell.—From the answer of Mr. Ince it appears to me that he has formed a decided opinion upon the question to be tried, because he said that in his opinion the evidence is clear against the prisoner, and the deduction to be drawn from his answer is, that if he were upon that jury, he would convict him.


Baron Foster.—My view is this, that a Juror’s having formed a previous opinion, is not sufficient ground of challenge, unless he has done it maliciously.


Mr. Dixon.—The honestest man that ever yet existed may find it impossible to divest himself of his opinion.


Attorney‐General.—The course that I shall take upon this occasion I am resolved upon; but I wish first to take your Lordship’s opinion whether they have shown a sufficient ground for setting aside this gentleman?


Baron Foster.—I think not.


Attorney‐General.—Then I will put that gentleman by. On the part of the Crown, my object, and the object of those who are concerned with me, is to have justice fairly and impartially administered; to have it so administered, that as far as any human precaution can guard against it, no man, be the position which he occupies in the administration of justice what it may, shall come forward subject to the slightest imputation; and when I find from the declaration upon oath of Mr. Ince, who has been summoned upon this trial, that his opinion has been canvassed



and expressed upon the subject of the guilt of the prisoner at the bar, I turn from that man with the apprehension, that were he now to go upon that jury, the necessary consequence of that must be, an imputation upon the verdict, whatever that verdict may be, and therefore whether his opinion be unfavourable to the prisoner, or otherwise, he is, in my mind, a person unfit to be upon this jury, and I exercise the privilege of the Crown in directing him to stand by.





THE FOLLOWING JURY WAS THEN SWORN:




	AMBROSE LAMBERT.

	WILLIAM LODGE,

	JOHN WALSH,

	JONATHAN BOOTH,

	JOHN MAHER,

	JOHN COLCLOUGH,

	JOHN HAYDEN,

	RICHARD REEKES,

	GEORGE JEKYL,

	THOMAS BAMBRICK,

	KEPPLE DISNEY,

	DENIS FITZPATRICK.






Attorney‐General.—My Lord, and Gentlemen of the Jury—The prisoner, John Ryan, for the second time has put himself upon God and his country, to be tried upon a charge of wilful murder. In consequence of the dangerous illness of one of the first jury to which the prisoner was given in charge, that jury was discharged without having pronounced any verdict. What were the doubts or difficulties, if there were any, which prevented their agreement before the occurrence of that event, it would be quite improper in me, even if I were able to do so, to hazard even a conjecture; and I allude to the former trial which has proved so abortive, in order, if it should be deemed at all requisite to do so, to guard you against any impression which that circumstance, or the evidence you may have heard on that trial, may have made on your minds. It is your duty to do so, equally inculcated by



considerations of humanity to the prisoner, by a due regard to the interests of justice, and the obligation which you have solemnly contracted upon your oaths, to give a verdict according to the evidence which will this day be submitted to you.


The charge against the prisoner is that of having aided and assisted in the wilful murder of Edmund Butler. That Edmund Butler was murdered by persons tumultuously assembled, and amongst whom the prisoner was, we shall establish beyond a possibility of doubt.


I speak under the correction of the Court, when I say that it is not necessary for me to prove by whose hand the wounds were inflicted, which occasioned the death of Edmund Butler, nor that the prisoner at the bar, in the part he acted, was influenced by any motive of personal resentment or personal vindictiveness towards that man, nor that the prisoner at the bar, or any one of those with whom he appears to have acted, premeditated that murder at any definite time before its commission.


It may be, perhaps it is the case, that not one of the two thousand persons at the perpetration of the offence, conceived or harboured the idea of committing murder.—But, even though there was no violence premeditated nor agreed on at the time they assembled, yet, if you shall be satisfied that at any time after they were assembled, an illegal design was formed by them, in the perpetration of which they were all jointly acting, and that the homicide took place in the course of achieving that common object, every man so engaged is guilty of murder.


I will now state the nature of the evidence to establish the guilt of the prisoner at the bar. The Attorney‐General then proceeded to state fully and accurately, as upon the prisoner’s former trial, the different circumstances of the attack upon the police on the 14th of December,



and the evidence to show the prisoner’s participation in that transaction, and thus concluded;


Gentlemen, we shall produce to you four witnesses, who had known the prisoner at the bar for some years before; they were familiar with his person, and they distinctly recognised him taking an active part in the transaction, and some of them will prove to you that at the very instant of the attack, they saw him actively participating in it. Upon what grounds you will be called upon to discredit any one, or all of those men, I am wholly unprepared to say. That mistake is impossible, I am compelled to believe, because I know that two of our witnesses will swear to a long previous acquaintance with the person of the prisoner. And if there be no possibility of mistake, you will ask yourselves what motive, what object, what interest could induce our witnesses to come forward in a Court of Justice, first to perjure themselves, and in effect to commit the crime of murder, by falsely swearing against an innocent man.


But, Gentlemen, if by any possibility you should come to a conclusion that their evidence admits of any doubt, I have now to state to you a transaction which every man’s experience will tell him to be of great value where the credit or accuracy of the witnesses against the prisoner, is the subject of inquiry. Gentlemen, the prisoner, John Ryan, absconded—he evaded the pursuit of the ministers of justice for some weeks—and where is he apprehended? At a house, not his own, but at the house of a person who lived two or three miles from his residence. How is he arrested? The police, with a warrant to arrest him, knock at the door—they announce themselves as the police—for two hours admittance is refused to them: in the execution of their duty, in the pursuit of a felon, they break the thatch of the house and they enter it, and in a



chimney, not that in use, but in a chimney the aperture of which was concealed, they found him dressed, and he refused to come down, until he is obliged by the threats of the police.


As men of common sense, as persons having an important duty to discharge to yourselves and to your country, I implore of you to consider this fact in estimating the value and weight of the direct and positive testimony, which will be given by the witnesses for the prosecution. The case is now in your hands, and I trust I need not say that the vital interests of justice are committed to your decision.





EVIDENCE FOR THE PROSECUTION.



First Witness, John Cleary, Examined by Mr. Greene.


I remember the 14th of December last; I was in the police at that time; I was stationed in Piltown; I remember going with a party of police from Kilmaganny on that day; we were under the command of Mr. Gibbons, a chief constable; we had a person of the name of Edmund Butler with us; we were going to protect him in serving papers for the recovery of tithes; we went from Kilmaganny to Newmarket, and from that to Hugginstown; when going outside Hugginstown I turned round, and I remarked that there was a party of men following us; I heard the bell of Hugginstown ring at that time; I think it was the chapel bell; it is about three miles from Kilmaganny to Newmarket, and about a mile and a quarter from Newmarket to Hugginstown; we made no regular halt at Hugginstown; some of the men left their coats there; after leaving Hugginstown we turned to the house that was to



be served; it was supposed to be Waterford’s house; as we were proceeding towards that we observed the people coming on after us and shouting, they were crying out “come on boys, don’t fear;” it was a very large mob; they had different sorts of weapons; one man had a sash, and he had a switch in his hand; I heard him crying out “come on boys,” as they were coming down the hill; they came running down the hill; at that time Mr. Gibbons ordered us us to halt, and prime and load; they were about eighty or ninety yards from us when we halted; when we went on they followed us in the same direction; the house that was to be served is not far from Hugginstown; they were shouting and huzzaing as they were following us; they had pitchforks, and scythes, and bill‐hooks, and some of them had long spikes stuck in timber; they were increasing in number all along; Butler put the process under the door of the house that was to be served; some of us were in the yard along with him, and more of us were in the lane, near the house; some of the mob were in the rere of the house, and at the back of us, and some of them attempted to get into the yard, while Butler was in it; there was one man in the front that was forcing in, and I raised my carbine, and said that I would shoot him; there were five others attempting to get in also; they were crying out that they should get the process server or blood, and that if they got him they would do nothing to the police; after the process was put under the door, we turned to Rockhall; on our return the mob continued to accompany us; as we were going to Rockhall they were attempting to get into the lane, and some of them broke in upon us; we asked Mr. Gibbons to put us in a way to defend ourselves, and that if he would not we would certainly be killed; some of them said to Mr. Gibbons, never mind Mr. Gibbons, “a hair of your head, or of the police, will not be



touched;” they then cried out that the police could fire but one shot, and that they should have “Butler or blood;” as we were going along the lane a man rushed in and took hold of Butler, and we pulled him back again; Butler then got a blow of a wattle which staggered him; we held him up and in a moment after he got a stroke of a stone and fell across my feet; this was before a shot was fired; I got a stroke of a stone on the side of the head; I made my escape to Mr. Hamilton’s; that is about two and a half miles from Carrickshock; I went there as fast as I could; it was past one o’clock when I got there; I know the prisoner at the bar, John Ryan; I saw him with the mob that day; I had seen him about six weeks before that; I met him on the road, and he told me he was going to a hunt; I did not know at that time that his name was John Ryan; I was about half an hour in his company that day; when I saw him with the mob on the 14th of December, I knew him to be the same man that I had been in company with for half an hour, six weeks before; I knew his face well when I saw him with the mob; I knew him as well as I knew any of my comrades; at the house that was served with the process, I saw him to the left of me among the mob; that was immediately after the process was put under the door; I had a very good opportunity of seeing him; the mob were not thick about him—there was an open where he was; I did not see him after that; from the time the process was served until the attack was made on the police was about a quarter of an hour; at the time that I saw Ryan, I heard the expressions used that they should get the “process server or blood.”





Cross‐Examined by Mr. Dixon.


When first did you give any account to any person? The next day to Mr. Read. When next? When I came



here to Kilkenny, when the Crown Solicitor came down. How many days after that? Six or seven days. Where did you see the Crown Solicitor? In the gaol. Were there any persons in custody at the time? There were. Had you sworn informations against any persons before you came to the gaol? I had, before Mr. Reade. Were any of the persons against whom you swore informations in custody in the gaol when you first saw the prisoner there? I had two of then taken, John Kennedy and Thomas Egan, and I saw them both in gaol when I came there. Were you examined at the inquest? I was, I swore the informations before Mr. Reade at the inquest, and I swore informations again when I saw the prisoner in gaol. Did you name any body else when you swore informations before Mr. Read? I told him that there were several of the mob that I knew well, and if they were brought before me that I would know them. My mind was very much disturbed by seeing my comrades and my Chief Constable stretched dead, side by side; that drove matters out of my recollection for a few days But your mind was composed when you saw the Crown Solicitor in the gaol? It was. Is not this the fact, that Mr. Reade and the Crown Solicitor asked you to tell every body that was there? They did. Were you not required indiscriminately to point out or give information against every person whom you saw there? I was, and so I did; I told them there were some persons there I would know, if they were brought before me, but that I did not know their names. Then as to some of the persons whom you would know, if you saw them, but whose names you are not acquainted with, you could describe them? I did not do it. Could you do it? I could. But you did not? I did not. When you met Ryan on the road, was he on horseback? He was walking, and had a stick in his hand.



What did he say to you? He told me that he lived in that neighbourhood, near Ballyglass; that he had a horse to sell, and that he wished to see a gentleman about it that he expected to see at a hunt. Upon your oath did you tell the Crown Solicitor, or Mr. Reade, or any other person that you saw among the crowd at Carrickshock, a man with whom you walked, who told you that he lived near Ballyglass? I did not exactly tell those words, but I told them that I saw a man in the crowd that I would know. Did you tell them that you walked with a man who said he was going to a hunt? I did not; but I told them that I was in conversation with some of the men that I saw before. Do you not think, if you had told Mr. Reade that when going to Piltown, you walked and talked with a man who said he was living at Ballyglass, who kept a good horse, that Mr. Reade would be likely to know by that description that it was Ryan? He might certainly; but I did not tell him these words. You swear positively that you were never asked to describe an absent person, although you told the magistrates that there were several of them you would know? They did not ask me to describe them. Was it not when Ryan was taken to gaol that you swore against him? It was. Was it not in the latter end of January that Ryan was brought to gaol? I cannot say. You were examined against Kennedy? I was. And he was acquitted? Yes. You were examined against Voss, and swore positively against him? Yes. And he was acquitted? I hear he is.





Second Witness, William Hatchett, Examined by Mr. Scott.


I am a policeman; I remember the 14th of December I was at a party under the command of Mr. Gibbons, serving



Citations on that day; we had Edmund Butler, a process server with us; we heard the bell of Hugginstown ring very fast; it continued to ring for about ten minutes. I perceived a collection of persons coming afterwards from Newmarket; when I first saw them there were about 100 persons; they were coming on towards Hugginstown; when we were on our way towards Waterford’s house, I perceived a party of men following us; the number was a good deal increased about that time; I saw forks and shovels and spades and bill‐hooks with them; they were running after us, shouting and throwing up their hats; there was a man with them who wore a sash; he was a captain like; I saw no arms in his hands; we were ordered to prime and load when the crowd was coming near us; when we arrived at Waterford’s house, the process‐server put the notice under the door; the mob came round the back of the house; they came at both sides of us; they were crying out that they should have “Butler or blood;” as soon as the house was served, we proceeded on towards Rockhall; we went by a narrow lane; there was a wall at both sides, and they were attempting to get into us; they were still crying out that they should have the process server or blood; after we got to Rockhall, we proceeded to where the murders were committed in the lane; I know the prisoner at the bar, John Ryan; I knew him before that for five or six years; after we left Mr. Tennison’s gate, upon my oath I saw him within five minutes before the battle commenced on the passage from the gate to where the police were murdered; he had a bill‐hook in his hand; he came into the lane alongside of the men; I am certain of that; when I saw him he was about 100 yards from where the battle was; he was alongside of the police at that time; I did not hear him say any thing; I heard the crowd say at that time that they should get the



process server, that that was all they wanted; I was about three yards from the process server when he was struck; I was stabbed with a pitchfork myself, and my jaw was broken; one side of the lane was higher than the other; I ran straight on towards the lane towards Newmarket; I was met then on the top of the hill; I was knocked down by four or five men; they beat me, and stabbed me, and left me there; I was unable to proceed for a while; when I recovered myself, I went on towards Knocktopher; Waterford’s house is near half a mile from Hugginstown; where the fight took place is about a quarter of a mile from Rockhall; about an hour took place from the time that we left Hugginstown until the fight took place; I am perfectly certain that I saw the prisoner at the time I have mentioned.





Cross‐Examined by Mr. Hamilton.


Did you halt between Hugginstown and Waterford’s house, except upon the occasion when you primed and loaded? We did not. How long were you at Waterford’s house? About five minutes. Did you halt in your passage to the entrance of the lane? We had a halt, but it was not long. How long might it be? About a minute and a half. By the virtue of your oath was that police party nearly an hour marching from Hugginstown to Waterford’s house? I certainly do swear that it was nearly an hour from the time we left Hugginstown till the attack was made on the police. How long was it after you quitted Hugginstown that you primed and loaded? About a quarter of an hour. How long were you priming and loading? Two or three minutes. By the virtue of your oath was the party five minutes at Waterford’s house? I think they were about that. If a witness swore that they were but one minute, which would you or he be the nearer



the truth? I cannot be certain of the minutes. How many minutes were there between Waterford’s house and the halt you spoke of? About three minutes. How many minutes from the time you halted until you turned into the lane? About two minutes. You swear that you were an hour going from Hugginstown to the fatal spot? We had a great deal farther to go; we had a great many halts in the lane. Did you immediately give information of any person that you saw in that transaction that you knew? I did not immediately. Did you the next day? I did not. Did you in the course of a week? No. Did you in the course of two weeks? No. Probably three weeks elapsed? There did. At the end of three weeks did you tell about them? Not about them? Did you tell about all of them that you knew when you gave the informations? I did not. I suppose Ryan was the very first that you told about? He was not. Did you tell of him in two weeks? No. Did you tell of him in three weeks? I did after I came into Kilkenny. You had known him before? I had. Did you describe him to any one? I did not. For three weeks you neither described him, nor told any one of him? I did not. When did you give the informations about him? After he was taken. You saw him before you gave the informations about him? I did. Where did you see him? In the gaol. It was after you saw him lying in gaol that you gave the informations against him? It was.


Juror.—Have you ever been asked before that to tell the names of such persons as you knew in the fight? I was not.


Mr. Green.—You were badly wounded? I was, in the jaw and in the body. How long were you under medical treatment? Nearly a month.


Mr. Hamilton.—You swore against Voss positively? I did. He was acquitted? I hear so.




Juror.—Did you know that the prisoner’s name was John Ryan before the battle? I did. Did you give any names of those persons concerned in that fight? I did, Cane’s. Was that before you saw Ryan? It was. When you gave Cane’s name why did you not give Ryan’s name? I was too bad, I perfectly recollected Cane; I knew him for seven years.


RaronBaron Foster.—Can you account for remembering Cane’s name and not remembering Ryan’s? He was so remarkable, and he was the only person that I was asked about; I was asked if I knew the leader of them; I did not remember that I saw Ryan at the fight until I saw him at the gaol. Did you during the whole three weeks ever, think with yourself that Ryan was there? I was so bad that I did not think of any body that was there.


Juror.—Why did you not mention Ryan’s name as well as Cane’s? I was asked if I knew the man that had the sash, and I was not asked about any other person.





Third Witness William Keegan, Examined by Mr. Plunket.


I know the prisoner John Ryan; I recollect seeing him the day the police were murdered a little before the attack; there were a thousand persons there as near as I could guess; they had pitchforks, scythes, and spades, and shovels and bill‐hooks; I heard them say that they would lose their life; that they might as well be dead as alive from the way that they were oppressed; they said that the process server would never bring his life out of it; they were saying that when ) saw John Ryan there; I saw Ryan with his foot on the wall; he spoke loud and clapped his hands; I was coming close by the wall side where he was; when he was shouting I was just coming close by



his side; I turned and looked again at him; that was before the fight commenced; I had known Ryan before that; I knew him for more than three years; during that time I knew him as well as my own brother; he had a nice little entire house; he lived in Condonstown.





Cross‐Examined by Mr. Dixon.


I knew that country well upwards of three years; I was only about three or four days in it when I became acquainted with John Ryan; I am certain he was in the habit of going to look at hunts; he had a good horse; I think all the gentlemen in the neighbourhood knew him; I never knew him to have a horse to sell while I was there but once; I know John Cleary about five years. Now, if Cleary had told you that he had been talking to a man that was going to a hunt, and that had a nice horse to sell, would you not conjecture it to be John Ryan? That would be a nice thing for me to answer. Perhaps you do not understand me? I do understand you very well. I think we ought to be in Hugginstown that morning about 11 o’clock; I think it is over a mile from Hugginstown to Newmarket; I don’t recollect that we made any halt between Hugginstown and Newmarket; the distance from Hugginstown to Waterford’s house is, I think, near a mile; from Hugginstown we only halted to prime and load, for about two minutes; in going from Waterford’s house to the fatal spot we went easy, because we could not go fast on account of the crowd; Butler was knocked down before the police fired; I did not see Mr. Gibbons fire at all; I did not fire; I was not told by any body that it was of some consequence upon this trial to ascertain the time of this attack; I was examined on Saturday on Voss’s trial; I swore to Voss; I hear he was acquitted. Did you ever



tell any body the day the police were killed, that if you were upon your oath you could not identify any body? I might have said that night that I did not know any one when I was in danger. Did you ever say it to any body? I pretended not to know any one while I was in danger. I went to Lahy’s house in Carrickshock after the fight; I remained there about half an hour; I went from that to Hugginstown; I staid there while I was giving the boys that came with me two half pints of whiskey; after that I went straight to where the men were killed; I went to Kilmaganny that night; I swore informations the morning following. Did you swear any second informations? I did. In your second informations you added the names of other persons? I did, and I could add more now. When did you name Ryan as one? The morning following in the gaol; I gave informations against him long before he was taken. And so you had against Voss? Yes. And against Grenan? No.





Fourth Witness, Robert Harvey, Examined by Mr. Greene.


I was one of the party that went with Mr. Gibbons on the 14th of December last; I know the prisoner at the bar, John Ryan; I saw him on the 14th of December last; we were near Waterford’s house when I saw him; it was after the paper was put under the door that I saw him, that was as the party was going towards Rockhall; there was a great crowd with him; that was less than a quarter of an hour before that attack was made on the police; I saw the same man afterwards; I did not see him the second time before the fight commenced, but after the shots were fired I saw him; the crowd was thick about him when I first saw him; the second time that I



saw him he had a bill‐hook in his hand, that was in the lane; the second time that I saw him I saw him make a stroke at a policeman; I am sure I saw him on those two occasions; to the best of my knowledge it was at Whitaker he made the stroke of the bill‐hook; Whitaker was killed that day; I was hit with stones; there were as many stones thrown at me that day as would kill a hundred men; the stones used to hit one another they were so thick; they were like a shower; I got to Mr. Hamilton’s house; it was about a quarter past twelve o’clock when the fight commenced.





Cross‐Examined by Mr. Hamilton.


Ryan was in custody when you arrested him? He was. You were examined here on Friday last? I was. Was it you you that said something about an uncle of your’s? No, it was you, or that other gentleman near you that said something about him. Upon your oath, are you as sure that you saw Ryan there, as you are that it was I said something about your uncle? It was either you, or that other gentleman (Mr. Dixon) that said it. Are you sure that you saw Ryan there? As sure as I see you now. What did this gentleman say about your uncle? Whatever he said he is able to say it now. Upon your oath, did you not swear upon that table, that you did not know whether your uncle had walked, or rode, or swam to Botany Bay? And can I tell it now, the man that did not see it, how can he know it? How do you think he went? Is there not a vessel made of wood to take him. Is Ryan a farmer? I don’t know whether he is or not. How long after the transaction was it, that you saw Ryan in gaol? About the month of February last, to the best of my knowledge. Are you quite sure? I am. Where had you been all the



time between December and February? In the county prison. What were you doing there? We were allowed to walk in and out there, there were more of the police along with me there. Have you ever been in an hospital? I told you that I was. Told me? I told this gentleman (Mr. Dixon). That is another mistake? You heard it, I dare say. What sickness had you? I had a head‐ache. Where was it that you were? In the county prison, what will you make of it. What did you call that complaint in your head? I had a head‐ache, and I was doing my duty. Did you ever hear the word lunacy? I did. Did you swear against Voss? Surely I would not swear against him if I did not know him. Did you not swear against Voss? I certainly did.


Juror.—Did you know Ryan before the fight? I did know him six years. Did you ever remember that he was in the fight? I did. Did you ever mention it to any body? I mentioned it to Mr. Keily. Were you examined on the inquest? I was not.





Fifth Witness, James Harcourt, Examined by Mr. Scott.


I know the prisoner at the bar, John Ryan; I did not know him before the night that I took him prisoner in Ashtown; I don’t know how far that is from Condonstown; I took him in a house in Ashtown, in the latter end of January last; it was between one and two o’clock at night that I took him; I cannot tell whose house it was in; the house was not opened to me when I went to it; we directed it to be opened; they would not open the door at all, nor would they give an answer; I mentioned who we were; we were in uniform; we were kept about two hours before the door was opened; we got in through the thatch



of the house; we had to strip off the thatch; after we got into the house we struck up a light, and searched the house, and I got him up in an old chimney; the man of the house and his family were in the house; it was not in the kitchen chimney that I got him; it was up stairs in a loft; he was a good distance up in the funnel of the chimney; it had been formerly a fire place, but it was stopped up; there was a bed laid up against the front of it; when I went into the room, the bed was close up to it; there was another hole near the thatch of the house, and I saw a way up to the hole; when I saw it I suspected something; I was going up, and I slipt my foot, and it was when falling behind the bed that I saw the hole; I looked into the chimney with the candle; Ryan was in the chimney; he was dressed; I called to him to come down, and he would not until I put up my carbine and said I would shoot him if he did not; I asked him why he went up the chimney; he said that it was by hearing the police at the door, he was frightened; I asked him no more questions after that.


Juror.—How many other persons were there in the house; there were a good many.





Cross‐Examined by Mr. Dixon.


Who commanded your party? Captain Burke. Where is he? I suppose he is in Piltown. He saw Ryan when he was taken prisoner? He did. I don’t know that Captain Burke knew Ryan; we searched several other houses; I was not with Captain Gibbons’s party at Carrickshock, the day of the fight.







Surgeon Peele, Examined by Mr. Plunket.


Proved the death of Edmund Butler, in consequence of wounds inflicted on his head.


[The evidence for the prosecution closed here.]







EVIDENCE FOR THE DEFENCE.



First Witness, Edmund Ryan, Examined by Mr. Hatchell.


I know where Castlemorris is; I remember the 14th of December last; I was then in the employment of Mr. Pratt Montmorency, at Castlemorris; I was examined here for the Crown at the last assizes, on Kennedy’s trial; I was summoned this time by the Crown; I left my own house that morning about eight o’clock, I arrived at the fox‐cover about ten o’clock, and I continued about the fox‐cover until within twenty minutes of twelve o’clock, exactly; from that position I could not see the village of Hugginstown; my reason for fixing the time to twenty minutes before twelve o’clock is, that I had to meet the agent at Castlemorris that day at twelve o’clock, and I was resolved to be there at that hour, and I accordingly took out my watch and found that it was within twenty minutes of twelve o’clock; Mr. Devereux is the agent that I was to meet; when I was at the fox‐cover I observed the police; when I looked at my watch, they went out of my view; shortly before that they had passed through the village of Hugginstown towards the Waterford’s road; they were about a minute out of my view at



that time; I saw some of the people going in that direction; I heard a bell ringing at Hugginstown; the bell rung about three or four minutes before that; that was about twenty‐three or twenty‐four minutes before twelve o’clock; I proceeded then towards Castlemorris; on my way to Castlemorris I heard no shouting; I was at Castlemorris when I heard of what took place at Carrickshock; that is about a mile and a half from Carrickshock, the straightest possible way; I heard of the transaction a few minutes before one o’clock; the whole had been over about that time; my reason for knowing that so particularly is that I was going down towards the gate that enters the approach, when I was told of the transaction, and before I got to the house the one o’clock bell rang; I think the police were within about sixty perches of Waterford’s house, when I left the fox‐cover.





Cross‐Examined by Mr. Green.


You were examined for the Crown at the last assizes? I was. Did you swear upon that occasion that you saw the police party near Waterford’s house? I swore that I saw them exactly where I say now I saw them. Upon your oath? Upon my oath. Upon your oath, did you swear at the last assizes that you could see the police party within sixty perches of Waterford’s house? I don’t know that I did. Upon your oath did you, when you were examined at the last assizes, state that you saw the police party near Waterford’s house? I stated that I saw them in the very spot that I now say I saw them. Answer my question—Upon your oath did you state at the last assizes that you saw the police party near Waterford’s house? I don’t know that I was asked the question. Upon your oath did you swear at the last assizes that you saw the



police party near Waterford’s house? I said what I say now. Did you mention Waterford’s house? I did: I swore that I saw them where the by‐road turns off the the public road. You stick to that? I do. Did you see a very large crowd of people there? Where. Upon your oath do you know what I mean? I do not. Upon your oath you swear that? I do. When you saw the police party, upon your oath did you see any other persons? After I took my eyes off the police I saw a few country people. Upon your oath was there not a very large crowd? No—the first thing that took my view was not a large crowd. What do you call a large crowd? If it amounted to one or two hundred. Did they amount to one hundred? Not at all. Upon your oath when you saw the police party within sixty perches of Waterford’s house, did you see a great crowd? I did not. Did you see the crowd afterwards? I saw no crowd when I last saw the police, but the police. Do you mean to say upon your oath that when the police were within sixty perches of Waterford’s house you saw no crowd? I did not. Upon your oath were they not both within your view? They were—but I could not cover them both at once. Did you not swear just now that you did not see the crowd at the same time that you saw the police? I did. Were they within your view together? I might have seen them a minute after. Did you see them a minute after? I did. Where did you proceed from the fox‐cover? To Castlemorris. How far is Castlemorris from the fox‐cover? About three quarters of a mile? How long did you stop in Castlemorris? Until late in the evening. Who was the first person that brought an account of the attack on the police? Mr. Devereux. How near is Castlemorris to where the police were attacked? About a mile and a half. What was the nearest point thotthat you were to Carrickshock that



day? About three quarters of a mile. Did you hear any shots fired that day? I believe I heard some shots from people that I left at the fox‐cover, and from no others. Do you know a gentleman of the name of John Tennison? I do, well. Did you hear him examined here? I did. He lives at Mabestown? He does. Have you seen him lately? I have. How lately? The very instant before I came up here. How often have you seen him since the Assizes commenced? Every day, except Sunday. Have you and he been talking of this business since the assizes commenced? We have frequently. I breakfasted with him this morning, and dined with him every day since I came to Kilkenny. How long do you know him? For the last fourteen years. Do you know Ryan, the prisoner? I do very well. Where does he live? He lives, if at home, at Condonstown. Was he at home very shortly after this transaction occurred? I saw him very shortly after this transaction occurred. When did you hear he was charged with this offence? When I heard he was taken. How far is Castlemorris from Condonstown? About two miles. Did you ever go to look for him after the transaction at Carrickshock? I did not. What are you? I am bailiff and general servant to Mr. Pratt Montmorency. Do you know a person of the name of Danaher? Well. Who do you think I mean? I think you mean the young woman, that it was said was to prosecute here at the last assizes. Is she here now? I believe not. Where is she now? I believe in Newfoundland. To your knowledge? To my knowledge. Did you go with her? If I did, I would not be here. Upon your oath, did you understand my question to be this, whether you had gone with her across the Atlantic to North America? I did not. Did you go with her any part of the way? I did, to Waterford. Upon your oath, did you not know at that time,



that she was a woman that was expected to prosecute for the crown? I did not,—I did not know that she had made informations, but I knew that she had been with the police a few days before that? Where did you set out from to go to Waterford with her? I was in Waterford. Who was with Catharine Danaher when she set out to go to Waterford? Three or four people, I understand. Did you hear their names? James Murphy, and Catharine Murphy, and a person of the name of Ryan. What brought you to Waterford at that time? I went to see her out of it. You wanted to see her off? Exactly, I will come to the point with you. Did she not want to come back from the ship—upon your oath? She did not. You saw her on board? I did. Did your father go with her? He did not. Or any relation of your’s? No. Did you ever mention to Mr. Montmorency, that you saw this woman off? I did not. Was Cane along with her? Not to my knowledge.





Second Witness, Mr. John Tennison, Examined by Mr. Hamilton.


I know the town of Newmarket; it is about two miles and a half from my residence; it is about two miles and a half from Carrickshock; I know the prisoner John Ryan; I remember the 14th of December last; I saw the prisoner on that day at my own house; I saw him about 11 o’clock in the morning; it was some time past 11 o’clock when I left my house that morning; I was going to Mr. Nowlan’s; Mr. Prynalt accompanied me; he travelled with me in my own gig, at half‐past eleven o’clock; I am certain that was the time; I have particular reason for knowing it; Mr. Prynalt told me that if I would not hurry, I would be late; “it is now half‐past eleven



o’clock,” said he, taking out his watch, and looking at it; Mr. Prynalt slept in my house the night before; he came home with me from a coursing match at Cuppana; he remained for the night; we got home about nine o’clock; it was after we came home that we dined; Ryan walked out with me towards Newmarket, on the morning of the 14th I was to go through Newmarket; I heard there was a vestry to be held in Newmarket that day; Ryan came up a piece of the road with me; he parted me near the forge; he was about 30 or 40 perches with me; I have known Ryan as long as I know any man; he has as good a character as any man could have; I never knew, nor heard of his being in any disturbance; he is considered an industrious farmer; he holds 40 acres of land.





Cross‐Examined by the Attorney‐General.


You were summoned as a juror here?


I was.


Is your brother here?


He is.


Will he be examined here to day?


I don’t know.


Can you form any opinion?


I cannot.


You were examined here on Friday last?


I was.


Since you were examined here on Friday, did you hear any body say any thing about examining your brother?


I did;—I heard it said to day, that my brother was to be examined.


Do you believe your brother will be examined as a witness here, to‐day?




I cannot say.


Is your brother attending as a juror here?


He told me that he was summoned.


Was he summoned with a crown summons to give evidence?


He was.


Did you and he ever speak about the evidence that you were to give?


I spoke to him about the evidence that I had given on Friday last.


You told him what you had sworn?


I cannot say that I did; we only spoke as to the nature of the evidence that I gave; we did not go into the particulars of it.


What did you tell him?


I told him that I proved for Ryan, that I saw him at half‐past eleven o’clock, and that I parted with him at that hour.


Did you speak to him on Saturday, of what you had sworn on Friday?


I am positive I do not remember that I did.


Did you, or did you not, speak to him on Saturday on the subject?


I did not.


Are you a tithe payer?


I was a tithe payer.


You are not?


Not now; I did not pay tithes for the last two years.


Has your brother paid tithes within the last two years?


I heard he did.


Do you believe that?


I do.


Was your brother at Mabestown on the morning of the Carrickshock transaction?




He was.


What was the occasion of that unfortunate transaction, do you know?


I cannot tell you.


Can you form any belief?


I cannot.


Did you ever hear it?


I never did. I heard that a fight took place between the country people and the police; but for what reason, I never heard.


Did you ever hear that tithe had any thing to do with it?


I heard that the police were serving processes.


Did you hear that a man of the name of Butler was murdered?


I did.


What do you think he was murdered for?


I cannot tell you.


Nor form any opinion?


Nor form any opinion.


Did you ever even hear it said in the country what it was he was murdered for?


I never did.


Did you never ask?


Never; I heard that there was a fight between countrymen and the police.


Where were you when you first heard that?


After coming out of Mr. Nowlan’s, after dining there; that is about seven miles from the place; I came home that evening through Newmarket, straight up by Castlemorris.


Were you at the anti‐tithe meeting at Ballyhale?


I was not—I rode by it coming from Knocktopher Church.


You did not stop there?




I did not; I went to church, but I was told that it was too late.


There was a very great crowd at Ballyhale?


There was.


You were in the midst of them?


I could not pass through them if I was not.


Did you hear any of the speeches at Ballyhale?


I did not.


Nor any of the resolutions?


I did not.


Did you see any placards there?


I did.


Was Ballyhale your road from Knocktopher?


It was, and it was not.


Was that the way that you had gone in the morning?


It was not.


Did you ever hear of a ballad about Carrickshock?


I did.


Did you ever read it?


I did.


Did you ever sing it?


I don’t doubt but I did.


Have you sung it, upon your oath?


I have; and I have whistled it, and played it on my flute, and did not see any harm in it.


And you are a Juror!!!


I am—at least I am counted one.


Do you remember any of the words of that song? I did not commit them to memory.


(Handing witness a ballad.) Is that the song that you sung, and whistled, and played upon your flute?


I cannot say that it is the exact one.


Is it like it?


It is like it.




Read it. (Witness reads the ballad to himself.)


Baron Foster.—I think the witness may object to reading it.


Attorney‐General.—Was there anything like this in it, “Till in death’s cold agony they left them groaning,” &c.?


If his Lordship tells me to answer it, I will.


You are at liberty to answer it if you like. Will you answer it?


I will not answer it.


Were you in a public house this morning?


Yes; I was in the house where I stop.


Were you drinking?


I was.


Do you know Edmund Ryan, the last witness?


I do.


Were you drinking with him to‐day?


I was: I took a glass of port wine in his company, and no more.





Third Witness, Edmund Dray, Examined by Mr. Hatchell.


I know Mr. Prynalt; I am in his employment; the nature of my employment is to warn the tenants to bring in the rents; I recollect the day the police were killed at Carrickshock; I know the prisoner, John Ryan; I know Mr. Tennison’s place: I know that Mr. Prynalt was at Mr. Tennison’s that morning; I went there about nine o’clock in the morning; I remained there until Mr. Prynalt went away; he left it in a gig with Mr. Tennison; Mr. Prynalt is now in Belfast; I saw him leave the place with Mr. Tenison; I saw Ryan there that morning, a good while before they left it; I saw him there the time they left it; he told me to get the horse ready, that



he was to be at Mr. Nowlan’s at one o’clock; it was after eleven o’clock when he told me to get the horse; I ordered the servant to get the horse ready; Ryan was wanting to settle his rent with Mr. Prynalt.





Third Witness, Walter Kennely, Examined by Mr. Hamilton.


I live in Barnadown; that joins the demesne of Castlemorris; I know Paynestown; I live on Lord Dungannon’s estate; I know John Ryan, the prisoner at the bar; I remember the 14th of December last; I saw Ryan on that day; I saw him in Redgap; that is on the road to Newmarket; I was speaking to him on the cross where I saw him; I went to Mr. Tennison’s in the morning, and I left my mare in the forge; I came back again to the forge, and got my mare shod; when I was in the forge Mr. Prynalt and the two Tennisons, and Dray passed by; it was when I was going home from the forge that I saw the prisoner in Redgap; I was speaking to him; he said it was half‐past eleven o’clock; he went straight home towards Newmarket.





Cross‐Examined by Mr. Greene.


I went to Mabestown about nine o’clock, and stopped there about an hour; I was going to a berrin to Ballintober; that is about four miles from Mabestown; I went through Kilmaganny; I was at the funeral until nightfall; I don’t know what day of the week it was; Redgap is about a mile and a half from Carrickshock.





Fourth Witness, James Holden, Examined by Mr. Dixon.


I live at Castlemorris; that is counted a mile from



Newmarket; I remember the day the police were killed at Carrickshock; I was at home that day; I know the prisoner, John Ryan; I saw him that day going towards the gate up to CrstlemorrisCastlemorris; he asked me was Mr. Devereux at Castlemorris, and I told him that he was not; my house is between Paynestown and Newmarket; he was facing towards the gate of Castlemorris on his way to Newmarket; that was about twenty minutes after twelve o’clock; there was no one with him.





Cross‐Examined by the Attorney‐General.


How far is the gate of Castlemorris from Carrickshock, across the fields? I think better than a mile and a half. Did he go on towards Newmarket? No; he faced back again towards Redgap. How do you know that it was twenty minutes past twelve o’clock? By the time that I heard the bell ring at twelve o’clock. Do you pay tithe? I used to pay the tithe. When did you last pay any? In 1830. Did you ever hear what was the cause of Butler’s death? I heard it was for serving citations.





Fifth Witness, the Rev. William Gregory, Examined by Mr. Hamilton.


I am a beneficed clergyman in the diocese where this unfortunate occurrence took place; I have known the prisoner at the bar four years; he bears a general good character.





Sixth Witness, John Walsh, Esq., (a Juror,) Examined by Mr. Dixon.


I am a magistrate of this county; I know Ryan; I live five or six miles from him; I always heard a very good character



of him; I have known him as a sportsman; I have been at his house; I think he lives on Lord Dungannon’s estate; I never before this heard any thing to his prejudice.


Mr. George Briscoe and Mr. Mark Belcher being on a jury in the other Court, and it being intended to have them examined as to the prisoner’s character, the Attorney General consented that the Judge’s notes of their evidence on the former trial should be read.


[The evidence for the defence closed here.]







His Lordship’s Charge to the jury differed in no material respect from his charge upon the first trial of the prisoner.


The jury remained locked up in their chamber until ten o’clock the following morning, when it was intimated to the Court that one of the Jurors was seriously indisposed. Two medical gentlemen, who were directed to attend him, reported that a further protraction of his confinement would be dangerous to his recovery; the jury were then called out, and having been asked by his Lordship if there was any likelihood of their agreeing, the Foreman answered that there was not the slightest. (The jury again retired.)


Baron Foster.—I have a complete discretion with regard to discharging the jury. I confess that the inclination of my own mind from what I have heard, would lead me to draw the conclusion that there is more danger to the life of the juror than I would like to make myself responsible for; but before I make up my mind upon the subject I would be glad to hear any observations from the



Counsel for the Crown, which might influence me in the course I would take.


Mr. Scott.—I have no observation to offer to your Lordship’s consideration beyond those which you have yourself now expressed. All I have to say is, that we cannot be a party to any thing like an assent to the discharge of the jury.


Baron Foster.—Do not understand me to imply any such thing. Upon the part of the prisoner, have you Mr. Hamilton any observation to make?


Mr. Hamilton.—No, my Lord.


Baron Foster.—Then put the prisoner to the bar, and call out the jury.


The Jury then came into Court.


Clerk of the Crown.—Gentlemen, have you agreed?


Foreman.—No.


Baron Foster.—Gentlemen, I have examined the two medical gentlemen who have inquired into the state of health of one of you, and I am called upon to exercise the discretion which the law has reposed in me, in saying whether upon the whole it is expedient you should continue any longer in confinement. Under all the circumstances, I have come to the conclusion that you should be discharged.—You are discharged.


You, Mr. Scott, will consider what course you will now take. Although the prisoner’s jury is discharged, he himself is not. There are a number of other persons now in the dock charged with this murder at Carrickshock, against some of whom bills of indictment have been found, and against others bills have not yet been found. As there is now very little else remains to be done at these Assizes, I beg to know what course you deem it advisable to take with respect to these prisoners.


Mr. Scott.—I should feel that it would be quite impossible



now to put John Ryan a third time upon his trial for the same charge, at these Assizes at least—and my Lord, I have been instructed by the Attorney‐General to say, that after now four trials by successive juries of this county upon that unfortunate transaction, upon a consideration of the result of these trials, it is not his intention, nor does he believe it would be conducive to the interests of justice to proceed further. We shall therefore decline to take any further part in these proceedings against the prisoners now in charge.


Mr. Dixon.—I suppose a jury will be sworn, and the prisoners in charge are to be acquitted.


Baron Foster.—Except those against whom no bills have been found, and I suppose those will be discharged by proclamation. With respect to John Ryan, I understand from Mr. Scott that he does not intend to give him in charge during these Assizes.


Mr. Scott.—I have no hesitation in saying under the circumstances that John Ryan should be included with the other prisoners against whom bills have been found.


A jury was then sworn, and the following prisoners were given in charge for the murder of James Gibbons, viz.—William Voss, John Ryan, Thomas Ryan, Patrick Carty, William Walshe, Thomas Egan, Richard Grennan, John Daly, Patrick Dwyer, and Edmund Duggan.


Baron Foster.—Is there any evidence on the part of the prosecution?


Mr. Kemmis, (Crown Solicitor)—No, my Lord.


Baron Foster.—GentlemeuGentlemen, you must acquit all the prisoners, for the want of any evidence.


Verdict—Not Guilty.


Baron Foster.—Gaoler, you may discharge those prisoners who have been acquitted.


The prisoners were then discharged.*









In all, seventeen people were killed: Edmund Butler, thirteen police, and three of the crowd.





Upon hearing the result of the trials, the surrounding countryside in Kilkenny and Waterford erupted in celebration, with hundreds of bonfires lit in commemeration. See Owens, Gary. "The Carrickshock Incident, 1831: Social Memory and an Irish cause célèbre" Cultural and Social History vol. 1 (2004), pp. 36–64.
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