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DEPARTMENT OF SNATE 2/6 

WASHINGTON 

In reply refer to <THE , ae Ne 

SO 711.11 Indien 11/- caster avril 19 1928 | Ky> on 

: iy APR 20 1928 Ww Ss WE WYP - so zs 

QC aeorsernt 2 receive OF RS g = 
The Honorable SETS, mains § APR 20 1928 Pi aN OS 

S, ‘a ' e/ - 3 

fhe Secretary of the Interior. Ce NSE Ws Ss 

Sir: sie 

I have the honor to refer to your Department's letter ; 

of October 30, 1926, transmitting the original so-called 

Fort Laramie Treaty concluded between the United States 

and certain bands and tribes of Indians on September 17, 

1851, and three papers containing the assent of partici- 

pating tribes to the amendment of the treaty proposed by 

the Senate of the United States. It appears that the 

treaty has never been formally ratified or proclaimed, and 

you request that the matter be laid before the President 

with a request for formal proclamation of the treaty as 

to the eight signatory tribes specified in the concluding 

paragraph of your letter. 

In this connection your attention is invited to the 

provisions of Section 2079 of the Revised Statutes of the } 

United States, which reads as follows: ; 

"yo Indian nation or tribe within the terri- 

tory of the United States shall be acknowledged 

or 
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“or recognized as an independent nation, tribe, ‘ 
or power with whom the United States may contract : 
by treaty; but no obligation of any treaty law- 
fully made and ratified with any such Indian 
nation or tribe prior to March 3, 1871, shall be 
hereby violated or impaired." 

It. is probable that ratification of the treaty at this 

time would be in contravention of the provision of law above 

quoted, and it may also be questioned whether, as a matter 

of law, the treaty has been duly ratified by all the sig- 

_ matory bands and tribes of Indians so as to warrant rati- " 

fication by the President, if that action were otherwise 

unobjectionable. 

For the reason stated, the Department does not feel 

that it would be warranted in submitting the treaty to 

the President with a request for its ratification and 

proclamation. 

The original enclosures which accompanied your letter 

and which are specified in the first paragraph hereof are 

. returned herewith. 

I have the honor to be, Sir, 

. Your obedient servant, 

Enclosures; 
As above. 
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5—1100 ADDRESS ONLY THE ‘ 

! REFER IN REPLY TO THE FOLLOWING: COMMISSIONER OF INDIAN AFFAIRS { 

L-¢ 
20262-28 UNITED STATES ’ 

DEPARTMENT OF THE INTERIOR F 
4 

OFFICE OF INDIAN AFFAIRS b 

WASHINGTON May 17, 1928. 

MEMORANDUM ‘ 
for ; 

Assistant Secretary Edwards: 

The purpose of the letter formerly submitted, addressed to 
the Secretary of State, for the signature of the Secretary of this 

Department, was to acknowledge the receipt of the returned papers, 

E and to answer the statement of the Department of State, that it may 
be questioned whether as a matter of law the treaty has been duly 
ratified by all the signatory bamds and tribes of Indians. 

This statement was quotea and the ratification therein mentioned | 

referred only to the ratification by the tribes, as stated in the let- j 

ter from the Department of State, and did not refer to ratification by ¥ 
the President. There is no question as to the lack of ratification by 
the President of the United States, nor is there any question as to the 

ratification by all the signatory bands and tribes of Indians. However, 

the provisions of the treaty have all been fulfilled, and the only pur- 

pose in obtaining a ratification by the President at this time was to 

obtain its publication in the Statutes at Large. 

In view of the above, the prior letter is hereby recalled, and 

the purpose of the present letter is to acknowledge the receipt of the 

papers in the case, in order that the records will be complete and to 

show where they may be hereafter located. 

: Beam q 
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{ ; Mr. Meritt: : 
: 

This is 0. Ke 
4 

You initialed the letter which went to : “the Department, but to which Mr. Reeves 4 took exception and was returned by Secre- i tary Bawerds. 
P We have rewritten the letter, and the memorandum éxpleins to the Department why took the position in the first letter. 

Daiter. 
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ror / Cetober 26, 1936, 

for — $ Censerning the connection of the 

| me ee 
ah 

« Treaty. ; 

M4 Under date of May 26, 1861, the Commissioner of Indian Affairs 

2 inate ted Hr, PD, D. Mitehell to negotiate » treaty with certain 

F tribes and nations of Indians owning Or Claiming the country through 

f which the inland routes pass to Oregon, California, Utah, and New 

C vexieo, These routes were oll south ef the Kissourl fiver and 

; the treaty would neceecarily be made with tribes or nations of Indians 

‘ poteson the Missourl River and the northern limits of Toms and Tow 

4 Mexieo. 
a ‘ 

¢ 

. Ae to the location of the Blackfeet tribe or nation of Indians 

’ at avout this tim or, in fact, later, attention is exiled to the 

report of the Covmiscioner of Indien Affeirs for 1858, On pee 79 

ef this report appears the following: 

The portion of country Claimed ema occupied by the Blsekfeet 

F nation is generally conceded to be Dounded as follows: by a line 

i beginning on the north where the 
Sth parallel erosres the tocky 

z Mountaine; thenge onct on café paraliel to the 106th meridian; thence 

south to the head waters of the 
Milk River, down said river to the 

ee 

' Siesours. to the mouth of the Judith
; thense up the Judith to the 

source to the Yocky Yountains, and north along their dave to place 

cs of beginning. 

: yrom the deseription above quot
ed from the report of the Con

sis- 

at stoner for 1060, it appears that the lands of the Mackfeet nation 

- 
ne ee ee a - 0



ee. | | 

i were partly in the United States and partly in Camada, and that they ‘ 

i at that time leid no claim te any lands south of the Wiescuri River. 

1 In article five of the treaty of Fort Laramie there is » certain ; 

ei doverited territory set apart for the Blackfeet nation of Indians 

| lying generally between the Missouri and Museleshell rivers with ite 

at western border the main range of the Rocky Veuntains an@ southern and 

a eastern vorders the Yellowstone and Muscleshell rivers, ‘this terri- 

tory is all south of the Missouri “iver, 

: There hae deen leented nothing to show that the Blackfeet nation : 

of Indians ever laid claim to any lands south of the Wissourl River 

prier to the treaty of Fort Laramie, and the Connissioner’s report for 

1858 shows that they were not at that time asserfing claim to any lands 

lying to the south of the main etream of the Miugouri, There is nothing 4 

te show why the Blackfeet nation of Indians was mentioned in the treaty 

" of Fort Laramie if it was the intention of the treaty to set aside a | 

; certain territory for then. 

H the resents chev that Cees ep a ten at ements | 

; Blaekfoot band, As the entire Sioux nation wae participant te the 

b treaty of Fort Laramie the Blackfoot band was, of necessity, a party 

: thereto, 

| The treaty of Fort Laramie purports to be a treaty between the [ 

yi Commicsioners especially appointed and authorised hy the President 

4 of the United States, and the chiefs, headuen and braves of certain 

“i ‘Indian nations residing south of the MissourikRiver, east of the 

|



J Rocky Mountcine, and north of the lines of Texas and Hew Wexico, ' 

ihe, C and names them as being the Sioux or Deleétehs, Cheyennes, Arapshos, 

A Crowe, Gros Yeutres, Uandang amé Aricknrecs, The mmiber of tribes 

Bs named ae being parties to this treaty dw olgnt, on pape-1009; Tart 

: , 4 = Bearings before the Subcommittee Gf the Joiay-Conghesnjonal 

Committee on the Investigation of the Northern pesifi tat road lent 

) Grants, }ines 10, 11 and 12, appoore 9 short paracrarh reading a8 

3 , fellows: ’ : : 

as heretofore otal, the As documents now in) the archives 

of the Indian Office the fi aeeent of all the eight tribes of 

Indians who were parties to the Fe ee 

It would appear thet at ty6 tine it wae written it was consid- 4 

ered that only eight tridedGore partion to the treaty apd, presumably, 

those eight were montionsé in the beading of the treaty. | the only ; 

ethane od dn be Xesnted the effect that the Maekteet nation 4 

was a party to the pfeaty of Fort Iathaie sppeare on page 995 of Part ; 

4 of the hearings above referred te. 3 

the only intimation that oon ve located that the Blackfeet or say - u 

other notice Vater decane actually a party to the Fort Ieranie treaty 4 

te found in the special report of D, P, Mitehell of October 25, 1862, i 

published in the report of the Commissioner of Indian Affairs for ¥ 

1881, pace 322, ‘the report of Ur, Mitehell contains (page 325) the ‘ 

‘gtatement that the treaty - ’ 

will enable the Mountain and Prairie tribes, parties thereto, ss well % 

as others that may come in ae parties hereafter, gradually to becom eo 

agricul turists amd herdsmen, i 

5 ce 

;
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4 : ; 
B. Ch The Gommissioner's report for 1852 states on page 357, that it f 

a ee was desirable to make the Comanches, Kiowas, and other wild tribes i 

ba on the Arkansas River parties to the Fort Laramie treaty, but it can 
Bb! F fe” not be found where the inclusion of the Blackfeet nation was ever 

i, " considered, : 
ie : 

“a The report of the Commissioner of Indien Affaire for 1853, pages 

a 320-354, still further bears out the belief that the Blackfeet were 
L not parties to the Fort Laramie treaty, and it is distinctly reported 

». on page 357 that no treaty had evey deen entered inte with this 
Pg * 

nation, < 

4 

x ‘
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Bee FOr THE SECRETARY OF THE INTERIOR 
ey Y WASHINGTON } 

2 é | 

4 4 

a rt . “ 
ye 1 : 

A de | 
he 

Bi The Honorable 

a: The Secretary of State. : 

i wh r Wy dear Mr, Secretary: 

ie I have your letter of April 19, inclosing the original Fert 

ey. Laramie Tredty concluded September 17, LQG], also the assent of 

oy the participating tribes to the amendment proposed by the Senate 

Bt af the United States. ‘ : 

Bed Concegaing the statements on page 2 thereof in which you say, 

4 “+ « * 4¢ may * be questioned whether, de « watter of law, the 

ce 
a treaty has teen duly ratified ty all the signatory bande and tribes 

ae 

ot of Indians so as te warrant ratifiection by the President * * *,* 

a the facts are that the treaty wae signed by cight Atthes, As 

Be, amendment was mufe in the Senate limiting the aumity period fran 

i fifty to ten years with the right to contime ammities for a 

a further period of five yeara, and the amendment wy ritified ty the 

Be eight tribes whe originally signed the treaty. ‘Therefore, this 

is Decartment 19 convinced that, as a matter of law, the treaty was 

a duly ratified and upon ratification became a valid, legal and bind- i 

me . .... ing instrument. 
ee . ee" Ths ; 

d 

a: { " RECEIVE 5s Very truly yours, : 
. Wo Rete MAY 21 ne |) \ 

. WAY 11 1928 Neem mrARY'S OFFIOn” 
je 4 Ga 30-1 3a” a BRON FOR SECRETARY © 
r Ber Gienetun, oe 

6
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! May 15, 1928. i] 

MEMORANDUM 

I am unable to agree with the suggestion that the 
treaty of Fort Laramie has been duly ratified and con- 
firmed. It needed approval by the President to make it 
80, which approval Ld or treded has not been had. The 
act of March 3, 1871 (16 Stat. 566, U.S.C. Title 25, 
Section 71) reads: 

“No Indian nation or tribe within the terri- 
tory of the United States shall be acknowledged 
or recognized as an independent nation, tribe, 
or power with whom the United States may con- 
tract vt treaty; but no obligation of any 

u treaty lawfully made and ratified with any 
such Indian nation or tribe, prior to March 3, 

1871, shall be hereby invalidated or impaired." 

In view of the foregoing it would hardly seem appro- 

priate for the President at this late time to “ratify” 

and proclaim the treaty of Fort Laramie dated September 
17, 1851. 

The mere fact that the President submitted this 

treaty to the Senate for action by thet body is not 

necessarily indicative that he (the President) thereby 

ratified it. In 170 U. S., page 23, the Supreme Court 

. of the United States in dealing with a treaty with 
New York Indians said: 

“The power to make treaties is vested by 
the Constitution in the President and Senate, 

and while this proviso was adopted by the 

Senate there is no evidence that it ever re- 

ceived the sanction or approval of the Presi- 
dent.” 

The matter seems to be one for action, if any is to 

be hed, by Congress rather than by the executive branch 

of the Government. Congress, of course, if it sees fit 

go to do, can now recognize the obligations of this un- ( 

ratified treaty as binding or otherwise carry out its ' 

provisions in favor of the Indians. 

bs 
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